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In the Court of Appeals of the District of Columbia. 


No. 2658. 

American Security and Trust Co., &c., et al., Appellants, 

vs. 

Ross Thompson et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 22801. 

Ross Thompson, Plaintiff, 

vs. 

American Security <fe Trust Company, Mary Ida Thompson, 
John William Thompson, Ross De Bruler Thompson, Flora B. 
Thompson, Donald Drehr Thompson, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

In the Supreme Court of the District of Columbia. 

Filed November 25, 1901. 

No. 22801. In Equity. 

Ross Thompson, Complainant, 

vs. 

1 American Security and Trust Company; 2, Mary Ida Thomp- 
’ son; 3 ? John William Thompson ; 4, Ross De Bruler Thompson, 
and 5, Flora B. Thompson, Defendants. 

To the Supreme Court of the District of Columbia Holding a Special 
Term in Equity: 

The complainant, Ross Thompson, respectfully states: 

1. He is a resident of the City of Washington, District of Colum- 

1—2658a 
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bia, and brings.this suit in his own nght detodant^ge 

American Security and Trust Co P a “ y Ad is suedin i s own right 
business in the Distort.of Cdiunla*, and^ instrum | nt 

and as the body named as e- j j u i y iggs, and pur- 

hereinafter referred to, datec ^ father of this com¬ 

porting to be the last ' vl1 * * 11( now deceased The defendants, Mary 
plainant, John \\. Thompsoi , * R D j$ m \ eT Thomp- 

s, M SMwHStS.-. t SSStf 

d. BJ. h ,“=i.r ^\atSlrB T «s,«Th“ 

•(,»> >'«"*' S»d nor. B. Thompson 

is the widow of ^ d ^ l pJ on T ,vhUe P ^ding and having his domi¬ 
cile'inteXtrici of OoUnnto died in 

in said District on the 11th ^ Thompson at the 

edge, the comp ainant ave*• J^W. ^ ^ and per . 

time of his death left a la g • ^ property and the greater 

sonal property, practically all *e Pei*maproperly * in . 

part o? the real estate the 

formation and belief, V | ^ at the time of his death over and 

estate of said John ” ' k;i;i^ was over two million dollars, 
above all debts and habilit ‘ ; . d belief avers that the 

3. The complmnant on information ana with said 

defendant, Flora B - writin „ and under seal, made 
John W. Thompson, by a a '" n „ S ’ ther things that after 

TYatlTofYid JohnW.’Thompson she would claim no dower 
the death of said Jonn distributive share in his persona 

nght in his real estate to gaid Flora B. Thompson said 

T n t6 ’ W d Thompson conveyed and transferred to the defendant, 

the American Security and TnwtJ&wnpaM certain oi^ her ^ 

and personal property in r s ... ^ should remain his widow. 

“* *“?£'.“[• :, h ‘in,f»S'^a belief further 

3 start aatJsra srta 

Cl TThe ,1 co a mpCnant Ros® ThompX'and ‘he defendant Ma^ 

Ida'Thompson, are the^luldren^and ^he.rs^law anj^ ^ 

whole <£to passed totoem underjhe 

Joh^'^^ 6 ^Snp^oiT exwudwl^n 1 histaimeiit^d'^d^Juiy 
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Company, the entire estate of said John W. Thompson, in trust to 
hold and manage the same with full powers of sale and rounvestr 
ment; in trust further to pay to the defendant, Mary Ida Thomp¬ 
son, out of the income of said estate three thousand dollars annually 
during her life or until the coming of age of the youngest of the 
children of the complainant, and to pay to this complainant out of 
the said income the sum of four thousand dollars annually during 
his life, or until the coming of age of his youngest child, and at the 
coming of age of the youngest child of the complainant, to deliver, 
transfer and convey unto said defendant, Mary Ida Thompson, and 
the complainant, and the child or children of the complainant, and 
to the survivor or survivors of them, all of said estate then held in 
trust under said instrument. Said instrument further pro- 
4 vides that in case of the death of this complainant before the 
arrival of his youngest child at the age of twenty-one years, 
there shall be paid out of said income, to the children of the com¬ 
plainant until the youngest of said children becomes twenty-one 
years of age, the sum of four thousand dollars annually; that ail 
payments made under said instrument, whether made to the de¬ 
fendant, Mary Ida Thompson, or to this complainant, or to the 
child or children of this complainant, shall be made by checks or 
drafts drawn to the order of the respective beneficiaries, and that 
no assignment of any such check or draft or of any interest to 
which any of the beneficiaries under said instrument may be en¬ 
titled, shall be recognized by the trustee named in said instrument. 

Said instrument contains also the following paragraph : 

" Tenth. I have made each and every of the foregoing devises 
tl and bequests after careful conisderation and in the firm belief 
“ that the said devises and bequests are, and that each of them is, 
“ wise and proper, and in the desire to provide my children and the 
“ issue of my son with an income, and to prevent, so far as l ean 
“ do so, the wasting of my estate; and I do, therefore, hereby direct 
“ and provide that should any person named herein as beneficiary 
“attempt in any way to dispute, contest, or set aside any of the 
11 provisions of this my last will and testament, such person shall 
“ not be entitled to receive any benefit under the same, and any 
“ legacy or devise herein made in his, her or their favor 
5 “ shall be taken and considered as revoked immediately upon 

“ the institution of any suit, or the doing of any act or thing 
“ having for its object the altering, setting aside, or nullifying, or 
“ in any manner whatsoever changing the terms and provisions of 

“ this my last will and testament.” 

A copy of said instrument purporting to be such last will and 
testament, is hereto appended marked exhibit “A” and made part 
hereof. When said instrument was executed by said John W. 
Thompson the onlv children of the complainant then living were 
his^o sons, the defendants John William Thompson and Ross De 
Thompson, and no child has been born to him since that 

timV 

5. On the 8th day of October, 1901, the defendant Company filed 
in the Supreme Court of the District of Columbia, holding a special 
term for Orphans’ Court Business, a petition in and by which, 
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among other things, it prayed that said instrument might be ad¬ 
mitted to probate and record as a will of real and personal property, 
and that letters testamentary might be granted to said Company 
accordingly. A copy of said petition is appended hereto marked 
exhibit “B,” and made part hereof. To said petition the defendant, 
Mary Ida Thompson, on the 19th day of November, 1901, filed an 
answer in which she denied that said instrument is of any validity 
as a will either of real or personal property, and averred tnat at the 
time of the execution of said instrument by said John W. Thomp¬ 
son he was not of sound and disposing mind or memory, in that at 
that time he was afflicted with a disease of the brain causing insane 
delusions on his part as to his children, and that such insane 

6 delusions governed and controlled him in the execution of 
said instrument. A copy of said answer of the defendant, 

Mary Ida Thompson, to said petition is appended hereto, marked 
exhibit “C” and made part hereof. 

On the same day, November 19th, 1901, this complainant filed 
an answer to said petition in which he stated, among other things, 
that he was unwilling to either admit or deny that said instrument 
is a valid will, and averred on advice of counsel that it is ambiguous 
and uncertain in several particulars, but that its proper construction 
entitles him to at once demand possession of and receive an absolute 
undivided interest in the entire estate of his father. A copy of 
said answer of this complainant is filed herewith marked exhibit 
“D” and made part hereof. 

6. The complainant appends hereto marked Exhibit “E” a state¬ 
ment of the real and personal property comprising said estate and 
its approximate value, so far as the complainant is able to furnish 
the same. On information and belief he avers that said John W, 
Thompson at the time of his death had no considerable debts or 
obligations, his entire estate being practically unencumbered. 

7. All the improved property referred to in the list of which 
Exhibit “E” is a copy, is occupied by tenants, the aggregate monthly 
rent of the same being about two thousand dollars. Since the death 
of said John W. Thompson the complainant under an informal un¬ 
derstanding with the defendant, the American Security and Trust 
Company, has been collecting said rents. He has now in his hands 
as the result of such collection about the sum of seven thousand dol¬ 
lars. He is informed and avers that at the time of his death 

7 said John W. Thompson had on deposit in the National 
Metropolitan Bank of the City of Washington, the sum of 

about sixty thousand dollars; that at the same time he had a large 
deposit, the amount of which is unknown to the complainant, with 
the defendant, the American Security and Trust Company; and 
that there are various debts due the estate of said John W. Thomp¬ 
son which should be collected by some person representing all the 
parties in interest authorized to act by this court. 

8. Recently some of said tenants have declined to pay their rent 
otherwise than by checks payable to the order of “The estate of 
John W. Thompson.” Complainant now holds checks of this kind 
to the amount of four hundred and sixty-seven dollars and fifty- 
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eight cents which are uncollectible because no one is authorized to 
make a valid and sufficient endorsement upon the same. 

The property which in said list Exhibit “E” is described as an 
undivided five-twelfths interest in the property of the Massachusetts 
Avenue Syndicate in the District of Columbia, comprises about two 
hundred and twenty acres of land in said District west of Rock 
Creek and bordering on the line of Massachusetts Avenue extended. 

The interest of the estate of said John W. Thompson in said 
property in the opinion of the complainant is worth at least five 
hundred thousand dollars. The title thereto is now vested in cer¬ 
tain trustees who have been chosen to take the place of other 
trustees who have died or resigned. It is the wish of the great ma¬ 
jority of the parties in interest that the title to the land should be 
vested in a corporation and that certificates representing their 
8 respective interests should be issued by such corporation to 
the several owners to the end that transfers of such interests 
could be conveniently and readily made. The complainant is ad¬ 
vised that this, so far as the estate of said John W. Thompson is 
concerned can be brought about satisfactorily only by authority 
conferred by this court upon some person representing the parties 
to this suit. 

The taxes on all said real estate due in the present month of 
November are unpaid. 

9. As indicated by his answer of which Exhibit “D” hereto is a 
copy, the complainant is unwilling except as a last resort to dispute 
the validity of the alleged will of his father. As stated in his said 
answer he is advised by his counsel and thereupon here avers that 
the proper and legal construction of said instrument entitles him 
to at once demand and receive an undivided interest in the entire 
estate of his father. And if this be the legal effect of the instrument 
in question, the complainant is anxious to abide by it and so escape 
entering into a controversy in which he will be placed in apparent 
hostility to his own children and which will lead to the most pain¬ 
ful and distressing inquiries as to the acts of his father in his later 
years. And the complainant on information and belief avers that 
though his sister, the defendant Mary Ida Thompson, has filed a 
caveat to said will, she is willing to consent that said instrument 
may be admitted to probate if its legal construction be determined 
to be as above indicated. 

For these reasons the complainant applies now to this court hav¬ 
ing jurisdiction of said estate and of all the parties in interest to 
construe said instrument. 

9 10. As to the construction of said instrument the com¬ 

plainant is advised and avers as follows: 

That there is some question whether in the paragraph thereof 
numbered seventh the words “to the child or children of my said 
son” refer to the child or children of the complainant living at the 
time of the death of said John W. Thompson, or include any chil¬ 
dren that the complainant may have hereafter. 

That there is some question also whether the words in said para¬ 
graph numbered seventh “and to the survivor and survivors of 
them” refer only to the children of this complainant or to said 
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children and this complainant and his sister, said Mary Ida Thomp- • 
son, and also whether they refer to the survivor or survivors at the 
time of the death of said John W. Thompson, or at some other 
period, and indeed whether they have any legal effect at all. 

That it is doubtful whether the interest given by said instrument 
to this complainant’s children, the defendants John W illiam Thomp¬ 
son and Ross De Bruler Thompson, is a vested interest. 

That it is doubtful whether the division which paragraph num¬ 
bered seventh provides for, entitles this complainant and his sister, 
said Mary Ida Thompson, each to one-third of the estate, the other 
third going to the child or children of this complainant, or whether 
such division is to be made per capita among all the beneficiaries 
referred to in said paragraph. 

That it is doubtful whether paragraph ninth of said instrument, 
which attempts to restrain the alienation by the beneficiaries 
10 named in said instrument of their respective interests is 
wholly valid, or wholly invalid, or partly good and partly 

bad. . . A _ 

11. The complainant is further advised and avers that the pro¬ 
visions of paragraph numbered ninth of said instrument are wholly 
inoperative and void as to the interest of the complainant in said 
estate, and that, notwithstanding such provisions, he has the right 
to sell, or otherwise dispose of the interest which said instrument 
purports to give to him in said estate, at his pleasure, and that be¬ 
cause, among other things, he has such right, the law will not com¬ 
pel him to resort to that means of getting the benefit of said interest, 
but will give it to him at once absolutely. 

12. As to the paragraph of said instrument numbered tenth 
which provides in substance that if any person named therein as a 
beneficiary shall attempt in any way to dispute, contest or set aside 
any of the provisions thereof, such person shall not be entitled to 
receive any benefit under the same and any devise or legacy therein 
in his or her favor should be considered as revoked, the complain¬ 
ant is advised and avers that if this provision is valid, the effect 
would be that the attempt of any beneficiary to dispute or contest 
the validity of such instrument would create an intestacy as to the 
interest in said estate, which said instrument purports to give to 
such beneficiary; and that since the defendant, Mary Ida Thomp¬ 
son, and the complainant are the sole heirs at law and next of kin 
of their father, such interest would, therefore, immediately devolve 
upon them in equal shares. 

13. The complainant is possessed of very limited means and is 
unable for that reason to give to his said children the care 

11 and particularly the education to which they are entitled 
considering their situation and prospects in life. He is ad¬ 
vised and avers that since, if said instrument should be held in¬ 
valid, he will be entitled to one-half of his father’s estate absolutely, 
he will in any event be entitled to receive an amount equal to the 
annuity which said instrument purports to give him, but that this 
can only be done pending litigation through the instrumentality of 
this court sitting in Equity. 
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Wherefore the defendant being without any adequate remedy at 

law, prays: , , , . « 

1. That a receiver be appointed to take charge ot the estate ot 

said John W. Thompson pending this suit and pending the litiga¬ 
tion over the validity ol said instrument dated July 5th, 1898, to 
collect the rents, interest and income thereof, and generally, under 
the direction of the court, to manage the same for the best interest 
of all the parties to this suit. 

2. That such receiver be authorized and instructed to pay to 
the complainant in equal quarter-annual instalments reckoning 
from the 11th day of July, 1901, the sum of four thousand dollars 

per year. . c , 

3. That the court will construe said instrument dated July 5th, 
1898, in the several particulars herein above specified and deter¬ 
mine the respective interests of all those who claim or take or may 
claim to take any benefit under and through it. 

4. That the court will direct that the interest of the complainant 

in said estate, when ascertained, shall be declared to be vested 
12 in him free from any trust and subject only to the due ad¬ 
ministration of said estate in the interest of the creditors of 
said estate, if any there be. 

5. That a guardian ad litem shall be appointed for each of the 
minor defendants, John William Thompson and Ross De Bruler 
Thompson, to protect their interests in this suit. 

6. That the writ of subpoena may issue addressed to the defend¬ 
ants, American Security and Trust Company, Mary Ida Thompson, 
John William Thompson, a minor, Ross De Bruler Thompson, a 
minor, and Flora B. Thompson, requiring them and each of them 
to answer this bill of complaint and to abide by and perform such 
order and decree as may be made herein and for such other and 
further relief as to the court shall seem meet. 

The defendants to this bill of complaint are American Security 
and Trust Company, Mary Ida Thompson, John William Thomp¬ 
son, Ross De Bruler Thompson and Flora B. Thompson. 

ROSS THOMPSON, 

Complainant. 

A. S. WORTHINGTON, 

Solicitor for the Complainant. 


I Ross Thompson, on oath say that I have read the foregoing 
bill by me subscribed, and know the contents thereof; that the facts 
therein stated of my personal knowledge are true; and those stated 
uDon information and belief, I believe to be true. 

P ROSS THOMPSON. 


Subscribed and sworn to before me, this 21st day of November, 
A. D. 1901. 

[seal.] HARRY H. HOLLANDER, 

Notary Public, D. C. 





8 


AMERICAN SECURITY AND TRUST CO., ETC., ET AL. VS. 


13 “Exhibit A.” 

1 John W. Thompson, of the City of Washington, in the District 
of Columbia, do make, publish and declare this my last will and 
testament, in manner and form following, that is to say: 

First. I direct my Executor, hereinafter named, to pay as soon 
after my death as possible all just debts, if any there be, due by me. 

Second. I give, devise and bequeath unto the American Security 
and Trust Company, a corporation incorporated under the Act of 
Congress of October first, eighteen hundred and ninety, and doing 
business in the District of Columbia, and to its successors and as¬ 
signs all my property and estate, whether real, personal, or mixed, 
of whatever kind, which I now own, as well as that which I may 
hereafter acquire and die seized and possessed of, and wheresoever 
situated, in trust, nevertheless, and to and for the uses, intents and 
purposes following, and none other, that is to say. 

Third. To take care of, hold and manage the estate conveyed to 
and vested in it under and by this my last will and testament, with 
full power of direction and management, of investment and 
changing investment, of sale, exchange, conveyance assignment 
and delivery, and to receive, receipt for, sue for and collect the 
rents income, profits, interest, dividends and revenue accruing there¬ 
from’ or from any part thereof, and to pay the taxes, insurance, 
costs of repairs and other expenses which my said trustee, its suc¬ 
cessors or assigns, is hereby authorized and directed to incur for 
the better management and the preservation of my said 
14 estate, with full power to execute, acknowledge and deliver 
anv and all deeds of conveyance and other paper writings 
which may be requisite and necessary in execution of the powers 
conferred upon it by this my last will and testament, without liability 
on the part of any purchaser or purchasers to see to the application 
of the purchase money, or any part thereof, derived from any por¬ 
tion of my said estate sold or otherwise disposed of under the au¬ 
thority herein conferred upon my said trustee, and in general to do 
and perform all matters and things requisite and necessary to be 
done to cam into full effect the provisions of this my last will and 
testament, with like power and authority to its successors and as- 

sipns 

Fourth At the close and expiration of each and every year dur¬ 
ing the existence of the trust imposed upon said American Security 
and Trust Company by this my last will and testament, my said 
trustee shall make out an account of all the rents, income, profits, 
interest, dividends and revenue so received by it or derived from my 
said estate during the year then ended and closed; and after deduct¬ 
ing therefrom all payments, costs, charges and expenses paid out 
and incurred by it during said year in the care, management and 
preservation of my said estate, and for taxes, insurance, repairs and 
other proper and necessary expenses, and after further deducting 
therefrom the sum paid or payable in such year then ended and 
closed to my daughter, Mary Ida Thompson, under the provisions 
of the fifth paragraph of this my last will and testament and after 
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further deducting therefrom the sum paid or payable in such year 
then ended and closed to my son, Ross Thompson, under the 

15 provisions of the sixth paragraph of this my last will and 
testament, or to his children in the happening of the con¬ 
tingency hereinafter mentioned in the seventh paragraph of this 
my last will and testament, all the rest, residue and remainder of 
said rents, income, profits, interest, dividends and revenue shall be 
by it invested in good, safe and secure interest-bearing or dividend 
paying securities, either in the nature of bonds or stocks (but not 
railway bonds or stocks), or notes secured by first deeds of trust or 
mortgages on real estate in the District of Columbia; and such ex¬ 
cess of income, in each and every of the years during which this 
trust shall continue, shall go to and form a part of the body of my 
said estate, to be held by my said trustee and disposed of as herein¬ 
after directed. 

Fifth. And upon this further trust, to pay to my said daughter, 
Mary Ida Thompson, out of the income of my said estate, the sum 
of three thousand dollars annually in equal quarter-yearly pay¬ 
ments, for and during the term of her natural life or until the com¬ 
ing of age of the youngest of the children of my said son Ross 
Thompson as hereinafter provided for, should she, my said daughter, 
live so long. 

Sixth. And upon this further trust, to pay to my said son, Ross 
Thompson, out of the income of my said estate the sum of four 
thousand dollars annually, in equal quarter-yearly payments, for 
and during the term of his natural life, or until the coming of age 
of the youngest of the children of my said son Ross Thompson, as 
hereinafter provided for, should he, my said son, live so long. 

Seventh. And upon this further trust, when the youngest child 
of my said son, Ross Thompson, shall arrive at the age of 

16 twenty-one years, to deliver, transfer and convey unto my said 
daughter, Mary Ida Thompson, and to mv said son, Ross 

Thompson, and to the child or children of my said son, and to the 
survivor and survivors of them, all of my said estate then held by it 
in trust under the provisions of this my last will and testament, 
in whatever form my said estate may then exist, share and share 
alike. Should my said son, Ross Thompson, die before the arrival 
of his youngest child at the age of tw enty-one years, the said Ameri¬ 
can Security and Trust Company, Trustee, shall pay unto the child 
or children of my said son, or to his, her or their lawfully appointed 
guardian or guardians, out of the income of my said estate, and to 
be equally divided between them, the sum of four thousand dollars 
annually in equal quarterly payments until the youngest child of 
my said son shall arrive at the age of twenty-one years. The division 
of my estate provided to be made by this paragraph of my last will 
and testament, shall be by conveyance, transfer and delivery abso¬ 
lutely and in fee simple. 

Eighth. To the end that there may be secured an orderly, just and 
faithful performance of the duties of the trusts imposed by this 
my last will and testament upon my said trustee, the American 
Security and Trust Company, the said American Security and Trust 
Company, its successors and assigns, shall at all times keep full, true 
i —2658a 
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and accurate records in writing of all the transactions of the trusts 
created by this my last will and testament, and full and true ac¬ 
counts in detail of all the receipts and expenditures thereunder, 
which shall at all times be free and open to the inspection and ex¬ 
amination of any of the persons beneficially interested in my 
17 estate so held in trust by the said American Security and 
Trust Company. 

Ninth, The payment of three thousand dollars annually to my 
said daughter, and the payment of four thousand dollars annually 
to my said son, or to the children of my said son, in the event of 
the death of my said son prior to the arrival of his youngest child 
at the age of twenty-one years, as provided tor in the fifth, sixth and 
seventh paragraphs of this my last will and testament, shall be made 
by my said trustee solely by checks or drafts drawn to the order of 
each of my said children, or grandchildren, as the case may be, 
and requiring their personal endorsement; and no assignment of 
the whole or any part of such payments provided to be made to 
them shall be recognized by my said trustee, nor shall any moneys 
be paid by my said trustee in respect of any assignment, real or pre¬ 
tended by my said children or grandchildren, or either or any of 
them, of any interest to which they may be or become entitled under 
the provisions of this my last will and testament. . . , 

Tenth. I have made each and every of the foregoing devises and 
bequests after careful consideration and in the firm belief that the 
said devises and bequests are, and that each of them is, wise and 
proper and in the desire to provide my children and the issue of 
my son with an income, and to prevent, so far as I can do so, the 
wasting of my estate and I do, therefore, hereby direct and provide 
that should any person named herein as beneficiary attempt in any 
way to dispute, contest, or set aside any of the provisions of this my 
last will and testament, such person shall not be entitled to receive 
any benefit under the same, and any legacy or devise herein 
18 made in his, her or their favor shall be taken and considered 
as revoked immediately upon the institution of any suit, or 
the doing of any act or thing for its object the altering, setting aside, 
or nullifying, or in any manner whatsoever changing the terms and 
provisions of’this my last will and testament. 

Eleventh. I hereby nominate, constitute and appoint the Ameri¬ 
can Security and Trust Company, a corporation incorporated under 
the Act of Congress of October first, eighteen hundred and ninety, 
and doing business in the District of Columbia, to be the Executor 
and trustee of this my last will and testament. 

Twelfth. The said American Security and Trust Company shall 
be entitled to charge and retain for its care and services in the prem¬ 
ises a commission of not to exceed one and one-half per centum on 
all the rents, income, profits, interest, dividends and revenues col¬ 
lected and received by it for or on account of my said estate in full 
of all the services of every nature performed by it under this my 
last will and testament, including the final distribution of the prop¬ 
erty and the winding up of the estate, and in lieu of all other al¬ 
lowances and charge whatsoever, as appears from the agreement of 
said Company annexed hereto. 
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In testimony whereof, I, the said John W. Thompson, the tester 
tor, have to this my last will and testament, written on six pages of 
paper, set my hand and affixed my seal this fifth day of July, in 
the year of our Lord one thousand eight hundred and ninety-eight. 

JOHN W. THOMPSON, [seal.] 


19 Signed, sealed, published and declared by the above named 

testator, the said John AV. Thompson, as and for his last 
will and testament, in the presence of the undersigned, who at his 
request and in his presence and in the presence of each other have 
hereunto subscribed our names as witnesses this the fifth 
July, in the year of our Lord one thousand eight hundred and 

ninety eight. WHITE. 


1459 Bacon St., Washington, D. G. 
JOHN W. SHAW, 

1453 R. 1. Ave., N. W. 
GEO. W. WHITE, 

1459 Bacon St. N. W., Washington, D. C. 


Washington, D. C., July 5, 1898. 

Whereas, John W. Thompson of W ashington, I). C., has this day 
made his will in which he has appointed the American Security and 
Trust Company the trustee and executor thereunder, now therefore, 
said Company hereby agrees that it will accept said appointment 
and perform the duties devolved upon it under said will, and charge, 
accept and receive a commission of one and one-half (IV 2 ) P er cent 
on all the rents, income, interest and dividends collected and re¬ 
ceived by it for said estate, in full for all the services required of it 
under said will, including the final distribution of the property and 

winding up the estate. _ 

[se\l ] AMERICAN SECURITY AND TRUST 

COMPANY, 

By C. J. BELL, President. 


20 Supplemental Bill. 

Filed December 30, 1901. 

******* 

By leave of the court first had and obtained the complainant, Ross 
Thompson, files this his supplemental bill of complaint in this case 

and says: , . , 

Since the original bill of complaint in this case was hied, and on 

the 28th day of December, 1901. the complainant and the defend¬ 
ants, Mary Ida Thompson, John William Thompson, Ross De 
Briiler Thompson and Flora B. Thompson entered into a written 
agreement of compromise and settlement of their respective claims 
and interests against or in the estate of John W. Thompson, de¬ 
ceased, said instrument being dated as aforesaid and being here¬ 
with filed marked Exhibit “X” and made part hereof. 
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Said agreement, as to the infant defendants John William Thomp¬ 
son and Ross De Bruler Thompson, is expressly subject to the ap¬ 
proval of the court in this case. 

From his own knowledge of the facts of the case as^ well as on 
the advice of his counsel the complainant believes and avers that 
under all the circumstances the settlement provided for by said agree¬ 
ment will be for the best interest of all the parties interested in said 
estate including the children of this complainant. 

Wherefore the complainant prays. f 

First, That said agreement marked Exhibit X may be ap¬ 
proved and confirmed by the court on behalf of said infant defen 
ants; and that such order and decree may be made herein as may 
be necessarv or proper to carry it into full enect. 

21 Second. That the writ of subpoena may issue addressed to 

the defendants, The American Security and Trust Company, 
Marv Ida Thompson, John William Thompson (a minor), Ross 
De Bruler Thompson, (a minor), and Flora B. Thompson requir¬ 
ing them and each of them to appear on some certain day to be 
named therein to answer this supplemental bill and to abide by and 
perform such order and decree as may be made herein and for such 
other and further relief as to the court may seem meet 

The defendants to this supplemental bill of complaint are The 
American Security and Trust Company, Mary Ida Thompson. John 
William Thompson (a minor), Ross De Bruler Thompson (a 

minor), and Flora B. Thompson. ROgg THO MPSON. 

A. S. WORTHINGTON, 

Solicitor for Complainant. 

I Ross Thompson, on oath 1 « . . , i 

supplemental bill by me subscribed and know the contents thereof, 

and that the statements therein made are true.^ THQMp g 0 jj 

Subscribed and sworn to before me, a notary public in and for 
the District of Columbia, this 28th day of December, A. D. 1901. 
r SEA , I W. MOSBY WILLIAMS, 

Notary Public, D. C. 

(Endorsed:) Leave to file granted. Dec. 30, 1901. A. C. Bradley, 
Justice. 

22 Final Decree. 

Filed December 30, 1901. 


This cause came on to be heard at this term upon the original 
and supplemental bills and the answers thereto of the respective de¬ 
fendants and the exhibits filed with said hills and answers, and was 
argued bv A. S. Worthington, Esq., counsel for the T complainant 
and for the defendant Man’ Tda Thompson; by J. J. Darlington, 
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Esq., counsel for Samuel Brul , er 

the infant defendants, John , . g William F. Mattingljr, 

Thompson, and by Nathaniel Wdson Esq defendant the Amen- 
Esq., and A. B. Browne, Esq., counsel ^ and trustee under the 
can Security and Trust Comp ^." T1 ompgon deceased, dated July 
last will and testament » 0 f said will as alleged in 

5th 1898, in opposition to the construct 

SfSs of tt swssr rarer* s 

Thompson are vested, or wheth„ to wit; w hen the youngest 

child of said ?°® Th0 i d %S°pM and^aid Ross Thompson and 

oq each, considering the chiiaren as Thompson take 

23 Whether after-born children ^ d 0 ^t t rib U tion is posts 

under the will and if *> wh tuX P n if anv arrive of age. 

°‘ Suf farther ■PP“,” n .5 i “ SSy 

stances, all the parties to this earn ’ - j £ unce rtain, disagreeable 
and Trust Company, m °^ er ^ in to and executed a written 

and expensive litigation, ha\e ^ f their respective claims 

agreement of compromise and »t« ® deceden t, the same being 

&sf«; “ "•»»' - “ ,or - 

^Agreement, made this 28th day of P^^ptam^^hompson, by 

Thompson, Mary Ida Thompson, ^0^^111^ ^ ^ 

SSS-S “"’h!K auffmann, his guardian ad litem, and 

in the district of Co 1™ ’ Thompson and Mary Ida Thomp- 

leaving him surviving said Ro-. i n «P and next of kin, and said 
son, his children, and sole heir. t 1 John William Thompson 

*»- “< “« »«• Th “"'*“> h ” 

* “tetSfaKuh.5<j 

W. Thompson executed in dne f«m « ' will and testa . 

in writing, bearing that date, purporting t j bm of complaint 

ment. a copy of which “ ^-° th Lto, and , o 

in the above entitled cause, as offered for probate in the Su- 
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son has filed a caveat denying the validity of said instrument as 
such will, and said Ross Thompson has filed an answer to said peti¬ 
tion in which he does not admit the validity of said instrument as 
such will, and has also instituted this suit in said court sitting in 
equity praying among other things, for a construction of said in 
stmment in several particulars in which it is claimed to be uncer- 

Mm. -f M.J W. 

Thompson and said Flora B. Thompson; dated August 22nd, 189b, 
•tnd bv a deed made bv said John W. Thompson to the American 
Security and Trust Company, of Washington D. C dated^June 
1898 and conveving the premises No. 1419 1 htreet, iNori- 
we«t ’ in said Citv and certain furniture and other personal P ro P^t> 
in said deed described, and by an instrument, dated June 29th, 
1899 executed bv him, transferring to said company certain stocks 
1899, ™ other se( . u ; ities> said Flora B. Thompson has been so 

95 provided for by said John W. Thompson that she is willing, 
f , U ch provision shall be undisturbed, to give up any claim 
against the estate of said John W. Thompson which she might have 

•' «• -an, th.. »ch 

provision shall be undisturbed and unquestioned upon said Flora 

‘arrS’iS'i* f—,, litigation .i(h„ 
as to the validity, or as to the construction, of said instrument, dated 
July 5 th 1898,'and to enter into a family agreement and settleme 
by Vhich all questions growing out of'their respective '/nterests and 

claims in, to or against the estate of the ?a ’ d f(q , 8 oh " ' ,; J wise P 'h al j 
whether under said instrument, of July oth, 1898, or otherwise, snail 

be amicably determined and put at rest, 

l‘ That e Mid r RJS 1 Thompson and Mary Ida Thompson shall file 
in «aid court holding a special term for Orphans Court business, 
their written consent to the admission of said instrument to protete 
nnd record as the last will and testament of said John W. Thomp- 
son and to the issuing of letters testamentary thereon to the Amen 
can’ Security and Tmst Company, named therein as executor, wad 
that they shall not hereafter controvert the validity of said instru- 

ment a« such last will and testament. 

0 That the American Security and Trust Company, as the 
26 executor and trustee named in said instrument, its successors 

26 and assigns shall take and hold under the terms of said m- 

. J? t and on the trusts therein declared, for the benefit of the 
children'of said Ross Thompson, an undivided one-half interest in 
the entire estate of said John W. Thompson; provided hat nothing 
herein contained shall prejudice in anv way any application, that 
* Kp mndo hereafter bv or on behalf of said children, or either 
of 'them to have the net income of their interest in said estate, or 
nnrt thereof applied to their or his maintenance or education. 

P 3 T^at said American Security and Trust Company, its succes¬ 
sors and assigns, shall take and hold intrust for t 1 

Thompson, his heirs and assigns, an undivided one-fourth interest 
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in the estate of said John W. Thompson, and shall take and hold 
an undivided one-fourth interest in said estate in trust for said Mary 
Ida Thompson, her heirs and assigns; provided that said company, 
as such executor and trustee within twenty days from the issue of 
letters testamentary to it as such executor shall pay or deliver to said 
Ross Thompson, his executors, administrators or assigns, out of the 
personal estate of said John W. Thompson, the sum of seventy-five 
thousand dollars, or its equivalent, to be deducted from his one- 
fourth interest in said estate, and to the defendant, Mary Ida Thomp¬ 
son, her executors, administrators or assigns the sum of seventy-five 
thousand dollars, or its equivalent, to the deducted from her one- 
fourth interest in said estate; provided further that said company 
as executor and trustee shall not sell, encumber, invest or 
27- make any change in the undivided interest of said Ross 
Thompson in any part of the real property forming part of 
said estate without the consent in writing of said Ross Thompson, 
or his proper representatives, or the order of the proper court, or in 
the undivided interest of said Mary Ida Thompson in any part of 
said real property without the consent in writing of said Mary Ida 
Thompson, or her proper representatives, or the order of the 
proper court; and provided further, that the net income of their 
respective one-fourth interests in said estate shall be paid to the 
said Ross Thompson and asid Mary Ida Thompson, their respective 
heirs, executors, administrators or assigns quarter-annually during 
the continuance of said trust. 

4. That as to said Ross Thompson and said Mary Ida Thompson, 
said trusts shall terminate and they, their respective heirs, execu¬ 
tors, administrators and assigns shall each be entitled to demand 
and receive from said American Security and Trust Company, its 
successors and assigns, as executor and trustee as aforesaid, an abso¬ 
lute and unconditional conveyance and transfer of their respective 
interests in said estate when the youngest child now living of said 
Ross Thompson shall become twenty-one years of age. 

5. That this agreement is entered into by said Ross Thompson 
and said Mary Ida Thompson upon the advice of their counsel that 
under the terms of said instrument, dated July 5th, 1898, no child 
or children of said Ross Thompson who may hereafter be born will 

be entitled to any interest in said estate of said John W. 
28 Thompson, and by Samuel H. Kauffmann, as guardian ad 
litem of the infant defendants, John William Thompson and 
Ross Re Bruler Thompson, on the advice of his counsel that whether 
such after-born child or children would take any interest in said 
estate under said instrument or not, it is a just and fair settlement 
of all the pending litigation involving the validity and the construc¬ 
tion of said instrument that one-half of said estate should go in equal 
shares to said Ross Thompson and said Mary Ida Thompson, and 
the remaining one-half in equal shares to the children of said Ross 
Thompson. 

6 . That the interests of said Ross Thompson and Mary Ida 
Thompson and of the children of said Ross Thompson in said 
estate shall each be subject to a proportionate share of the debts, if 
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any, of said 6stat6, payable in the due course of administration, and 
of the costs of administration and of this suit. 

7. That said Flora B. Thompson shall make no claim against 
the estate of said John W. Thompson, either in the District of Co¬ 
lumbia, or elsewhere, provided that the provisions in her favor made 
by said instruments, dated respectively, August 22nd, 1898, June 
29th, 1898, and June 29th, 1899, shall remain in full force and 
effect and shall not be disturbed or questioned by or on behalf of 
any of the other parties to this agreement, their heirs, executors, ad¬ 
ministrators or assigns, and said John William Ihompson, Boss De 

Bruler Thompson, Ross Thompson and Mary Ida Ihompson 
29 hereby bind themselves not to disturb or question said pro¬ 
visions or any of them. 

8 . That the trusts and powers vested and reposed in said Ameri¬ 
can Security and Trust Company under the terms and provisions 
of said instrument, dated July 5th, 1898, shall continue in said com¬ 
pany, except as modified by this agreement and the decree made in 

pursuance hereof. 

F ROSS THOMPSON, 

MARY IDA THOMPSON, 

FLORA B. THOMPSON. 

JOHN WILLIAM THOMPSON, 

By SAMUEL H. KAUFFMANN, 

His Guardian Ad Litem. 
ROSS DE BRULER THOMPSON, 

By SAMUEL H. KAUFFMANN, 

His Guardian Ad Litem. 

And it further appearing to the court that said agreement of 
compromise was made and entered into by all the parties thereto^ in 
good faith, and that the settlement of this suit and of the litigation 
involving the validity of said will, by carrying into effect said agree¬ 
ment of compromise, will be to the best interest of all persons ben¬ 
eficially interested in said estate. 

And that if no settlement be made of said litigation, the trial and 
determination of the issues under the caveat filed by said Mary Ida 
Thompson may result in the loss to the children of said Ross Thomp¬ 
son of all interest and share in the estate of said John W. Thomp¬ 
son. Til 

It is this 30th day of December, A. D. 1901, ordered, adjudged 

and decreed as follows: 

1. That said agreement, dated December 28th, 1901, be and it 

is hereby approved and confirmed on behalf of the infant 
30 defendants John William Thompson and Ross De Bruler 
Thompson. 

2. That there is vested in the defendant, the American Security 
and Trust Company, its successors and assigns, an undivided one- 
half interest in the estate of said John W. Thompson, in trust for 
the children of said Ross Thompson, in accordance with said in¬ 
strument dated July 5th, 1898; provided, that this decree shall be 
without prejudice to any application that may be made hereafter 
to have the net income of said one-half interest, or any part thereof, 
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applied to the maintenance or education of said children or either 
of them. 

3. That there is vested in the said American Security and Trust 
Company, its successors and assigns, in trust for the said Ross 
Thompson, his heirs and assigns, an undivided one-fourth interest 
in the estate of said John W. Thompson, and that there is vested in 
said Company, its successors and assigns, in trust for the defendant 
Mary Ida Thompson, her heirs and assigns, an undivided one-fourth 
interest in said estate; that said Company, as executor and trustee 
as aforesaid, within twenty days from the date of the issue to it of 
letters testamentary, shall pay or deliver to the said Ross Thompson, 
his executors, administrators or assigns, out of the personal estate 
of said John W. Thompson, the sum of seventy-five thousand dol¬ 
lars ($75,000.00), or its equivalent, to be deducted from his one- 
fourth interest in said estate; and to the defendant Mary Ida Thomp¬ 
son, her executors, administrators or assigns, the sum of seventy- 
five thousand dollars ($75,000.00), or its equivalent, to be deducted 
from her one-fourth interest in said estate; that said Com- 
31 pany, as such executor and trustee, shall make no sale, in¬ 
cumbrance, investment of, or other change in the undivided 
interest of said Ross Thompson in any part of the real property held 
by it under said trust without the consent in writing of said Ross 
Thompson, or his proper representatives, or the order of the proper 
court, or in the undivided interest of said Mary Ida Thompson in 
any part of said real property without the consent in writing of 
said Mary Ida Thompson, or her proper representatives, or the order 
of the proper court; and that the net income of their respective one- 
fourth interests in said estate shall be paid to said Ross Thompson 
and to said Mary Ida Thompson, their respective heirs, executors, 
administrators or assigns, quarter-annually during the continuance 
of said trust. 

4. That as to said Ross Thompson and said Mary Ida Thompson, 
said trust shall terminate,, and they, their respective heirs, executors, 
administrators and assigns, shall each be entitled to demand and 
receive from said American Security and Trust Company, its suc¬ 
cessors and assigns, as executor and trustee as aforesaid, an abso¬ 
lute and unconditional conveyance and transfer of their respective 
interests in said estate when the youngest child now living of said 
Ross Thompson shall become twenty-one years of age. 

5. Whether any child or children of said Ross Thompson here¬ 
after born, if any, will be entitled under said will dated July 5th, 
1898, to any, and, if so, to what share in the undivided one-half of 
the estate of said John W. Thompson hereinbefore decreed to be 
held by said American Security and Trust Company in trust for 

the children of said Ross Thompson, is not decided but is 
32 reserved hv this decree; it being hereby adjudged and decreed 

that in no event are the children of said Ross Thompson, 
whether now living or hereafter born, entitled under said will to 
receive, or have any claim upon, any part of the estate of said John 
W. Thompson except the one-half interest therein which is here¬ 
inabove decreed to be held in trust for the children of said Ross 
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Thompson by the defendant, the American Security and Trust 

Company, its successors and assigns. 

6 That the interests of said Ross Thompson and Mary Ida 
Thompson and of the children of said Ross Thompson in said estate 
shall each be subject to a proportionate share of the debts, if any, 
of said estate, payable in the due course of administration, and of 
the costs of administration and of this suit, including fees of coun¬ 
sel to said American Security and Trust Company in this suit and 
in the proceedings in this court holding a special term for Orphans 
Court business involving the validity of said will. 

7 That the trusts and powers vested and reposed in said Ameri¬ 
can Securitv and Trust Company, under the terms and provisions 
of said win shall continue in said Company, except as modified by 

this decree. 

8 That* said Trust Company, appointed Receiver of said estate 
by the order passed herein on the seventh day of December, 1901 
do file herein as soon as practicable a report of its action under said 
order and a statement of account of its receipts and disbursements, 
and upon the filing of the same this cause is hereby referred to the 
Auditor of the Court to state the account of said Receiver. 

Said Trust Company shall hold the assets of said estate in 
33 its custody, as executor and trustee under said will, as modi¬ 
fied by this decree, from the date of the issue to it of letters 
testamentary, and may, out of the cash of said estate in its custody, 
pay to itself as Receiver all credits and allowances made to it by 

the report of the Auditor when confirmed by the Court. 

P A. C. BRADLEY, Justice. 


Petition of John W. Thompson. 

Filed May 29, 1913. 

* * * * * * * 

The petitioner, John W. Thompson, respectfully states: 

First. He is one of the defendants named in the original bill in 
this case, being at that time a minor. He became twenty-one years 

of age on the 9th day of March, 1913. , , . 

Second. After the making of the decree in this case, dated the 
30th day of December, 1901, on the 31st day of January, 1904, 
there was born to this petitioner’s father and mother a third son, 
Donald Drehr Thompson, who is still living. This petitioner’s 
brother. Ross De Bruler Thompson, who was a defendant named in 
the original bill of this case, is also still living. He was seventeen 
years of age on the 18th day of October, 1912. 

" Third. Appended to the original bill in this case as Exhibit A is 
a copy of the last will and testament of this petitioner’s 
34 grandfather, John W. Thompson. Said will contains the 
following clause: 

“Seventh. And upon this further trust, when the youngest child 
of my said son, Ross Thompson, shall arrive at the age of twenty- 
one years, to deliver, transfer and convey unto my said daughter, 
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Mary Ida Thompson, and to my said son, Ross Thompson, and to 
the child or children of my said son, and to the survivor or survivors 
of them, all of my estate then held by it in trust under the pro¬ 
visions of this my last will and testament, in whatever form my 
said estate may then exist, share and share alike. Should my said 
son Ross Thompson, die before the arrival of his youngest child at 
the age of twenty-one years, the said American Security and trust 
Company, Trustee, shall pay unto the child or children of my said 
son, or to his, her or their lawfully appointed guardian or guardians, 
out of the income of my estate, and to be equally divided between 
them, the sum of four thousand dollars annually in equal quarterly 
payments until the youngest child of my said son shall arrive at the 
age of twenty-one years. The division of my estate provided to be 
made by this paragraph of my last will and testament, shall be by 
conveyance, transfer and delivery absolutely and in fee simple. 

By the pleadings in this case, upon which said decree of Decem¬ 
ber 30, 1901, was based, the question was raised whether, by the 
proper construction of said clause of said will, the words when the 
voungest child of my said son, Ross Thompson, shall arrive 
35 at the age of twentv-one years” refer to the youngest child 
of said Ross Thompson living at the time of the death of 
the testator or to the youngest child that said Ross Thompson img t 
ever have. In and by said decree of December 30, 1901, the de¬ 
cision of this question was expressly reserved. .. 1om 

Fourth After the making of said decree of December 30, 1901, 
and during the minority of this petitioner, the American Security 
and Trust Company, pursuant to the order of the court made m 
this cause, paid to this petitioner’s father, Ross Thompson, as 
guardian for this petitioner, the sum of three thousand dollars per 
annum. Upon this petitioner becoming of age said trust company 
has declined to make any payments to this petitioner unless directed 
to do so by the court. 

Fifth, this petitioner is advised and therefore avers that by the 
proper construction of said will of his grandfather, John W. Thomp¬ 
son the period of distribution of the estate under said clause Seventh 
of said will is the time of the coming 'of age of this petitioners 
brother Ross De Bruler Thompson, and that no child of the peti¬ 
tioner’s’father born since the death of said testator takes any interest, 
vested or contingent, in the estate of the testator under said will. 
This petitioner is therefore advised and avers that under said will 
and under said decree there is now a vested interest in this petitioner 
of an absolute right to one-half of that part of the estate of said 
testator which, under said decree, is now held by said American 
Security and Trust Company for the benefit of children of said 
Ross Thompson, the right to the enjoyment of the same only being 
deferred or attempted to be deferred by said will until this 
36 petitioner’s brother, Ross De Bruler Thompson, shall become 
twenty-one years of age. This petitioner is further advised 
and avers that from the time of his becoming of age on the 9th day 
of March last until said Ross De Bruler Thompson shall become 
twenty-one years of age, this petitioner is entitled to receive from 
said American Security and Trust Company one-half the entire 
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net income of that part of the estate of said testator, which, under 
said decree, is held in trust for the children of Ross Thompson, 
and indeed, if he shall require it, to demand and receive one-half 

of the principal of that part of said estate. . 

Sixth. On information and belief the petitioner avers that since 
December, 1901, one-half of the income of that part of the fund 
now held by said American Security and Trust Company under 
said decree for children of petitioner’s father, Ross Ihompson, has 
been greatlv in excess of the amount paid to said Ross Thompson 
as guardian of this petitioner, as set forth in paragraph Fourth 
hereof, and the petitioner is advised and avers that he is now en¬ 
titled to demand and receive from said trust company one-half of 
such accumulations. The amount of such accumulations on one- 
half of said part of said fund is unknown to the petitioner, but on 
information and belief he avers that one-half the same will amount 
at this time to not less than one hundred and seventy-five thousand 

Seventh. The petitioner, on information and belief, avers that 
the fund now held by said American Security and Trust Company 
under said decree in this case for children of the petitioner s father, 
Ross Thompson, is of the present value of not less than rune 
37 hundred thousand dollars, and that the net income there¬ 
from amounts to approximately twenty-five thousand dollars 


P Eighth. Samuel H. Kauffmann, who prior to the making of this 
decree of December 30, 1901, was appointed guardian ad litem of 
this petitioner and of his brother, Ross De Bruler Thompson de¬ 
parted this life after the making of said decree and no guardian 
ad litem has since been appointed in his place. 

Wherefore the petitioner prays: 

1st. That said Donald Drehr Thompson may he made a party 
defendant in this cause; that a guardian ad litem may be appointed 
to represent said Donald Drehr Thompson in these proceedings. 

2nd. That a guardian ad litem may be appointed to represent 
said Ross De Bruler Thompson in the further proceedings in this 
case in the place of Samuel H. Kauffmann, deceased. 

3rd. That this court will now determine all questions involving 
the construction and effect of the will of this petitioner s grand¬ 
father, John W. Thompson, not already determined hv the decree 

in this case, dated December 30, 1901. # . 

4th. That it may be adjudged and decreed that the petitioner 
has a vested and indefeasible interest in an undivided one-half of 
the fund now held bv the American Security and Trust Company 
for children of this petitioner’s father, including the accumulation 
of income thereon, and that said trust company, landing the be¬ 
coming of age of the petitioner’s brother, Ross De Bruler Thomp¬ 
son, may be directed to pay to this petitioner quarter annually from 
said funds such sums as may be proper, or in the alternative 
38 that said trust company may be directed to pay and deliver 
to this petitioner one-half of said fund and its accumula- 

tions. . 

5th. That the writ of subpoena may issue to the said Donald Drehr 
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Thompson requiring him to appear in this case on some certain day 
to be named therein and to answer this petition and abide by such 
order and decree as may be made in this case, and that this petitioner 
shall have such further relief as to the court shall seem meet. 

JOHN W. THOMPSON. 


I, John W. Thompson, on oath say that I have read the fore¬ 
going petition by me subscribed; that the statements therein made 
as of my own knowledge are true; that those which are made as of 

information from others I believe to be true. 

JOHN W. THOMPSON. 

Subscribed and sworn to before me this 29th day of May, 1913. 
[seal.] WILLIAM K. QUINTER, 

Notary Public for the District of Columbia. 


Order Making Donald Drehr Thompson a Party Defendant. 

Filed May 29, 1913. 

* * * * * * * 

Upon motion of the attorney for the defendant John W. 
39 Thompson (who it appears to the Court has now become of 
age) and upon consideration of the petition of said John W. 
Thompson this day filed in this cause it is this 29th day of May, 
1913, Ordered that Donald Drehr Thompson, a minor, a son of 
the plaintiff in this cause born since the making of the decree in 
this cause of December 30, 1901, be and he is hereby made a party 
defendant in this cause and that a subpoena to him shall issue in 

accordance with the prayer of said petition. 

JOB BARNARD, Justice. 


Order Appointing Guardian Ad Litem. 

Filed June 4, 1913. 

* * * * * * * 

Upon motion of A. S. Worthington, attorney for John W. Thomp¬ 
son, whose petition was filed herein on the 29th day of May, 1913, 
and upon it appearing to the Court that the defendant, Donald 
Drehr Thompson, is a minor under age of sixteen years and that 
he and his father, Ross Thompson, as his custodian, have both been 
duly served with subpoena requiring said Donald Drehr Thompson 
to answer said petition, and said Donald Drehr Thompson and his 
father, Ross Thompson, being now here present in court, it is this 
4th day of June, 1913, ordered that said Ross Thompson be, and 
he is, hereby appointed guardian ad litem in this case of said Donald 
Drehr Thompson. 

JOB BARNARD, Justice. 
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40 Rule to Show Cause. 

Filed June 5, 1913. 

* * * * * * * 

Upon motion of counsel for John W. Thompson, whose petition 
was filed in this cause on the 29th day of May, 1913, it is ordered 
that the American Security and Trust Company, Ross De Bruler 
Thompson, a minor, and Donald Drehr Thompson, a minor, show 
cause on the 13th day of June, 1913, why the prayers of said petition 

should not be granted; . . , . . , , 

Provided that a copy of said petition and a copy of this order be 
served upon each of said parties on or before the 7th day of June, 

1913 

THOS. H. ANDERSON, Justice. 


Marshal’s Return. 

Served copy of within rule to show cause together with copy of 
petition on American Security & Trust Co. by service on Charles 
J. Bell, president, June 5, 1913. 

Ross De Bruler Thompson personally June b, Mc¬ 
Donald Drehr Thompson not to be found June 7, 1913. 

AULICK PALMER, Marshal 
n R S 


41 Order Assigning Stanton C. Peelle as Counsel, See. 

Filed June 11, 1913. 

]|c * ♦ * * * * 

Upon consideration of the petition of Ross Thompson, guardian 
ad litem of Donald Drehr Thompson, a minor, filed herein, the 11th 
day of June, 1913, and it appearing to the Court that the interests 
of said minor require that counsel be assigned to represent him in 
the proceedings now pending in the above entitled cause : 

It is, by the Court, this 11th day of June, 1913 ordered that 
Stanton C. Peelle, a member of the bar of this Court be, and he is 
hereby, assigned as counsel to represent the said minor in the pro- 

ceedings aforesaid. ANDERSON. Justice. 


Answer of American Security and Trust Company to Rule. 

Filed June 13, 1913. 

******* 

Now comes the American Security and Trust Company, one of 
the defendants in the above entitled cause, and reserving objections 
to the issue of said rule, says: 
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I. That the bill of complaint filed in this cause for the purpose 
of having construed the last will and testament of John W. Thomp¬ 
son, dated July 5th, 1898, and for other purposes, contains among 

others the following averments in paragraph 10 thereof: 

42 “As to the construction of said instrument the complain¬ 
ant is advised and avers as follows: 

That there is some question whether in the paragraph thereof 
numbered seventh the words “to the child or children of my said 
son” refer to the child or children of the complainant living at the 
time of the death of said John W. Thompson, or include any chil¬ 
dren that the complainant may have hereafter. 

That there is some question also whether the words in said para¬ 
graph numbered seventh “and to the survivor and survivors of 
them” refer only to the children of this complainant or to said 
children and this complainant and his sister, said Mary Ida Thomp¬ 
son, and also whether they refer to the survivor or survivors at the 
time of the death of said John W. Thompson, or at some other 
period, and indeed whether they have any legal effect at all. 

That it is doubtful whether the interest given by said instrument 
to this complainant’s children, the defendants John William Thomp¬ 
son and Ross De Bruler Thompson, is a vested interest. 

That it is doubtful whether the division which paragraph num¬ 
bered seventh provides for, entitled this complainant and his sister, 
said Mary Ida Thompson, each to one-third of the estate, the other 
third going to the child or children of this complainant, or whether 
such division is to be made per capita among all the beneficiaries re¬ 
ferred to in said paragraph. 

That it is doubtful whether paragraph ninth of said in- 

43 strument, which attempts to restrain the alienation by the 
beneficiaries named in said instrument of their respective 

interests is wholly valid, or wholly invalid, or partly good and partly 
bad.” 

II. That in its answer to and in respect of paragraph ten and 
certain other paragraphs therein mentioned, this defendant said: 

“IX, X, XI and XII. The averments made in paragraphs nine, 
ten, eleven and twelve of the bill of complaint refer to and present 
matters and questions of law, and this defendant is advised that it is 
not required to either admit or deny the same or any of them; but, 
inasmuch as the complainant by his bill of complaint, seeks to have 
said instrument of writing, made and executed by the said John W. 
Thompson as and for his last will and testament, construed, and the 
meaning, effect and validity of the several provisions thereof par¬ 
ticularly determined and declared, this defendant says, and it is 
advised by counsel, that it is to the interest of the parties to this 
suit, and of all persons having or claiming to have any rights in or 
relating to the property of said estate, that said instrument of writ¬ 
ing and the several provisions thereof be considered and their true 
meaning and effect determined by a judicial decree to the end that 
doubt and uncertainty may be removed; that the rights of the parties 
in interest may be made plain, and that this defendant may enter 
upon and discharge its duties as executor and trustee as aforesaid, 
instructed by the opinion of the Court.” 
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44 III. That in the final decree entered herein on the 30th 
of December, 1901, in the fifth paragraph of its decree this 

Court said: 

“Whether any child or children of said Ross Thompson hereafter 
born, if any, will be entitled under the said will dated July 5th, 
1898, to any, and, if so, to what share in the undivided one-half of 
the estate of said John W. Thompson hereinbefore decreed to be 
held by said American Security and Trust Company in trust for 
the children of said Ross Thompson, is not decided but is reserved 
by this decree; it being hereby adjudged and decreed that in no 
event are the children of said Ross Thompson, whether now living 
or hereafter born, entitled under said will to receive, or have any 
claim upon, any part of the estate of said John W. Thompson ex¬ 
cept the one-half interest therein which is hereinabove decreed to 
be held in trust for the children of said Ross Thompson by the de¬ 
fendant, the American Security and Trust Company, its successors 
and assigns.” 

IV. That it is alleged in said petition, and it is true, that on the 
31st of January, 1904, there was born to the petitioner’s father and 
mother a third son, Donald Drehr Thompson, who is still living, 
and that the petitioner’s brother, Ross De Bruler Thompson, a de¬ 
fendant in this cause, is still living and will not attain the age of 
tw r enty-one years until October, 1916. 

V. That the birth and continuance in life of the said Donald 

Drehr Thompson, and the continued minority of the said 

45 Ross De Bruler Thompson, give occasion for and impose 
upon this Court the duty of construing the provisions of said 

wrill and determining the questions relating thereto mentioned and 
reserved for future consideration by this Court in its said decree, 
and give to this defendant and to the parties in interest the right to 
invoke the exercise by this Court of its jurisdiction to have deter¬ 
mined and adjudicated the matters so reserved for its consideration 
upon due presentation and proper issues, according to the principles 
and practice in equity proceedings in order that a final decree may 
be obtained determining the rights and duties of this defendant and 
of the other parties to this suit with reference to those matters and 
questions which this Court expressly refrained from adjudicating by 
its first decree. 

VI. That this defendant is advised and believes that the petition 
filed in this cause discloses no exigency which makes it expedient 
or necessary to obtain a decree construing the important provisions 
in the aforesaid will which the Court is required to construe by 
means of or in pursuance of a rule on this defendant and others to 
show cause why the construction contended for by the petitioner 
should not be decreed. 

VII. That this defendant is advised and believes and respectfully 
suggests that for the hearing, consideration and determination of 
the matters and questions of fact and of law that are now to be 
passed upon and adjudicated by this Court in pursuance of its 
decree heretofore entered, it w T ould be far preferable, if not indeed 
necessary, that the subject matter for its decision and the questions 
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raised by the petition should 

46 a supplemental bill an an ^ afforded by a rule to 

show s^ASSfS 

r""/a part a “hereof in accordance with the construction 
which the petitioner contends for. oonsiderine the pleadings 

VIII. That this defendant submits tlwt^c<msidenng » ^ > 

in this cause, the importance and affected, the considera- 

volved, the magnitude of the m ?Ltions reserved for decision by 

r . mi d fX"£Z~ S«fd lS”S»»Sa S .nd in . .upfl- 

™„“™ S »d«nd,»;“»;»w«i' “4 s. s '£ 

t* <k »&•*»"« * n °" 

a week within which to file an answer. m and 

TY mu:* dpfpndant as executor ana trustee 01 me 

, nf p testator fully understands and appreciates its d y 
testament of the testat Administer the trust committed to it, 

to impartially execute and administer M of and in 0 be- 

according to the terms of tie w l, P Honorable Court, and 

dience to the orders and &»“ «««* £ * t fully before the Court 
that its primary duty is m this cause > t P t y ^ for the 

itl for its action, orders and 

decrees. defendant is advised and believes, and respectfully 

• X ' t r„rt to know its view of this present proceeding and the 
S1V6S reaZ^why it considers an adjudication by means of a sup- 
47 elemental bill preferable and requisite, and it requests that 

47 this answer to the rule to show cause may be considered as 

demurrer thereto. ^ ^ oonsid the defendants view 

proper and that the 

fendant respectfully rates t enable it to make sure 

fhaf all’ the material’ matters of fact and Jaw winch it considers 

•^s&'SSSbs srratfs *— 

may be discharged. AMERICAN SECURITY AND TRUST CO. 

CORCORAN THOM, Vice-President. 

NATHL. WILSON, 

Att 0 me l!:£S:iky & Trust Company. 

District of Columbia, ss: 

rt rv TLnm hpinix first duly sworn according to law, deposes 
Corcoran > . President of the American Security and 

^SWe’ role £££*« 

1913 ; that he has read the answer and return of the said Company 
4—2658a 
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hereto annexed and knows the contents thereof; that the facts therein 
stated are true to the best of his knowledge, information and belief. 

CORCORAN THOM. 

Subscribed and sworn to before me this 13th day of June, A. D. 
1913. 

[seal.] HARRY W. FINNEY, 

Notary Public for the District of Columbia. 


48 Answer of Donald Drehr Thompson to Rule to Show Cause. 

Filed June 13, 1913. 

******* 

Comes now the defendant, Donald Drehr Thompson, a minor, 
by Ross Thompson, his guardian ad litem, and says: 

1. That he is a minor, being of the age of nine (9) years, and 
therefore can neither admit nor deny the allegations and averments 
in said petition contained, but submits his rights and interests 
herein to the protection of this honorable Court. 

2. This defendant, however, is advised, and therefore avers, that 
the petition filed in this cause discloses no exigency which makes it 
necessary or expedient that the matters and questions presented or 
attempted to be presented in the petition aforesaid should be heard 
or determined by this Court by means of and upon a return to the 
rule laid on this defendant and others to show cause why the con¬ 
struction contended for by the said petitioner should not be decreed. 

3. This defendant is advised and respectfully suggests that for 
the hearing, consideration and determination of the matters and 
questions of fact and of law that the said petitioner now seeks to 
have passed upon and adjudicated by this Court, it would be far 

'preferable, if indeed it be not necessary, that the subject matter for 
its decision and the questions raised by the said petition should be 
brought before the Court by supplemental bill and answers thereto 
and replication, rather than in the summary manner afforded by a 
rule to show cause or a motion that it should adopt and de- 

49 cree a designated construction and meaning of the will and 
decree the disposition of the estate, or a part thereof, in ac¬ 
cordance with the construction for which the petitioner contends. 

4. This defendant respectfully submits that, in view of the plead¬ 
ings in this cause, the importance and character of the questions in¬ 
volved, and the magnitude of the money interests affected, the con¬ 
sideration and determination of the questions reserved for decision 
by the terms of the decree heretofore entered in the above entitled 
suit, should be presented by and in a supplemental bill, and an¬ 
swers and replication thereto, and a decree in due form entered 
therein. 

5. If, however, this Court shall consider the petition aforesaid to 
be sufficient and shall direct that the proceedings thereunder con¬ 
tinue, then this defendant respectfully states to the Court that he 
has found the time fixed for the return of the rule to show cause 








ROSS THOMPSON ET AL. 


27 


too short to enable him to give proper consideration to all of the 
matters of fact and of law involved herein and a full and proper 
presentation thereof to make in answer to the said rule. 

DONALD DREHR THOMPSON, 

By ROSS THOMPSON, 

Guardian Ad Litem. 


STANTON C. PEELLE, 

Attorney for Defendant, 

Donald Drehr Thompson, a Minor. 


District of Colmbia, To wit: 

Ross Thompson, being first duly sworn, on oath, says that 
50 he has read the foregoing petition subscribed by him in be¬ 
half of, and as guardian ad litem for, Donald Drehr Thomp¬ 
son, a minor; that the matters and things therein stated upon his 
personal knowledge are true, and those stated upon information and 
belief, he believes to be true. 

ROSS THOMPSON. 

Subscribed and sworn to before me this 13th day of June, 1913. 
[seal.] ALBERT D. ESHER, 

Notary Public, D. C. 


Order Assigning A. S. Worthington as Counsel, &c. 

Filed June 13, 1913. 

******* 

Upon motion of Charles L. Frailey, guardian ad litem for the 
defendant Ross De Bruler Thompson, it is this 13th day of June, 
1913, ordered that A. S. Worthington, Esq., be and he is hereby 
assigned to represent Ross De Bruler Thompson in the future pro¬ 
ceedings in this case. 

THOS. H. ANDERSON, Justice. 


Order Granting Leave to Amend Second Petition, See. 

Filed June 13, 1913. 

******* 

This case came on to be heard upon the petition of John W. 
51 Thompson which was filed herein on the 29th day — May, 
1913, the rule to show cause issued thereon, and the answers 
to said rule filed by the American Security & Trust Company and 
Donald Drehr Thompson and was argued by counsel for said re¬ 
spective parties and by counsel for Ross De Bruler Thompson and 
upon consideration thereof it is this 13th day of June, 1913, ordered 
that the petitioner John W. Thompson have leave to amend his 
second petition within five days from this date and that the rule 
to show cause heretofore issued upon the original petition of said 
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John W. Thompson be and it is hereby discharged. And it is fur¬ 
ther ordered that upon the filing of such an amended petition and 
service of a copy thereof upon each of the other parties in interest 
or their attorneys of record said other parties in interest shall answer 

the same within ten days after such service. 

THOS. H. ANDERSON, Justice. 


Amendment to Petition of John W. Thompson. 

Filed June 16, 1913. 

* * * * * * * 

Bv leave of the court first had and obtained the petitioner amends 
his petition which was filed herein on the 29th day of May, so that 

it will read as follows: , . 

First. The petitioner is one of the defendants named in the orig¬ 
inal bili in this case, being at that time a minor. He became twenty- 
one years of age on the 9th day of March, 1913. 

52 Second. On the 31st day of January, 1904, there was born 

to this petitioner’s father and mother a third son, Donald 
Drehr Thompson, who is still living. This petitioner’s brother, 
Ross De Bruler Thompson, who was a defendant named in the orig¬ 
inal bill in this case, is also still living. He was seventeen years of 

age on the 18th day of October, 1912. . 

Third. Appended to the original bill in this case as Exhibit A is 
a copy of the last will and testament of this petitioner’s grandfather, 
John W. Thompson. Said will contains the following clause: 

“Seventh. And upon this further trust, when the youngest child 
of mv said son. Ross Thompson, shall arrive at the age of twenty-one 
years, to deliver, transfer and convey unto my said daughter, Mary 
Ida Thompson, and to my said son, Ross Thompson, and to the child 
or children of mv said son, and to the survivor or survivors of them, 
all of mv estate then held by it in trust under the provisions of this 
mv last will and testament, in whatever form my said estate may 
then exist, share and share alike. Should my said son, Ross Thomp¬ 
son, die before the arrival of his youngest child at the age of twenty- 
one vears, the said American Security and Trust Company, as 
Trustee, shall pay unto the child or children of my said son, or to 
his her or their lawfully appointed guardian or guardians, out of the 
income of mv estate, and to be equally divided between them, the 
sum of four thousand dollars annually in equal quarterly pay- 
53 ments until the youngest child of my said son shall arrive at 
the age of twenty-one years. The division of my estate pro¬ 
vided to be made by this paragraph of my last will and testament 
shall be made by conveyance, transfer and delivery absolutely and in 

fee simple.” 

By the pleadings in this case, upon which said decree of December 
30. 1901, was based, the question was raised whether, by the proper 
construction of said clause of said will, the words “when the young¬ 
est child of my said son, Ross Thompson, shall arrive at the age of 
twenty-one years” refer to the youngest child of said Ross Thompson 
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living at the time of the death of the testator or to the youngest child 
that said Ross Thompson might ever have. In and by said decree 
of December 30, 1901, the decision of this question was express y 

^ Fourth. After the making of said decree of December 30, 1901, 
and during the minority of this petitioner, the American Security 
and Trust Companv, pursuant to the order of the court made m th 
cause, paid to the petitioner’s father, Ross Thompson as guardian for 
this petitioner, the sum of three thousand dollars per annum Since 

this petitioner became of age said Trust Company has darned to 

make any payments to this petitioner unless directed to do so by the 

C °Fifth. This petitioner is advised and therefore avers that by the 
proper construction of said will of his grandfather, John M . Thomp 
son the period of distribution of the estate under said clause Seventh 
’ of said will is the time of the coming of age of this petitioner s 
ka brother. Ross De Bruler Thompson, and that no child of the 
petitioner’s father born since the death of said testator takes 
anv interest, vested or contingent, in the estate of the testator under 
=ai'd will. This petitioner is therefore advised and avers that under 
said will and under said decree there is now a vested interest in th s 
petitioner of an absolute right to one-half of that part- of theestote^ 
said testator which, under said decree is now held by said AmeriMn 
Security and Trust Company for the benefit of children of said Koss 
Thompson the right to the enjoyment of same being only deferred 
or attempted to be deferred by said will until this petitioner s brother, 
Ross De Bruler Thompson, shall become twenty-one years of age, 
and that he is also entitled to demand and receive now oneshalf the 
intervening accumulation of income on said one-half of said part of 

said estate. 

Wherefore the petitioner prays: 

1 That said Donald Drehr Thompson may be made a party de¬ 
fendant in this cause; that a guardian ad litem may be appointed to 
represent said Donald Drehr Thompson in these proceedings. 

2 That this court will now determine all questions involving the 
construction and effect of the will of this petitioner’s^ grandfather. 
John W. Thompson, not already determined by the decree in this 

dated December 30, 1901. .. _ ,, ^ 

3 That the writ of subpoena may issue to the said Donald Dre 
Thompson requiring him to appear in this case on some certain day 
to be named therein and to answer this petition and abide by such 
order and decree as mav be made in this case, and that this peti¬ 
tioner shall have such further relief as to the court shall seem meet. 

JOHN W. THOMPSON. 

cc T John w. Thompson, on oath sav that I have read the 

foregoing amendment by me subscribed; that the statements 
therein made as of my own knowledge are true and that those which 
are made as upon information from other-, I believe to be true. 

JOHN W. THOMPSON. 
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Subscribed and sworn to before me, a notary public in and for the 
District of Columbia, this 14th dav of June 1913. 

[seal.] WILLIAM K. QUINTER, 

Notary Public, D. C. 


Service of a copy 
day of June, 1913. 


of the above amendment acknowledged this 14 

NATH’L WILSON, 

Attorne ?/ for American Security Sc Ti'ust Co. 

STANTON C. PEELLE, 
Attorney for Donald Drehr Thompson. 


Ansiver of American Security Sc Trust Co. to Amended Petition. 

Filed June 27, 1913. 

******* 

I. This defendant admits the allegations contained in the first 
paragraph of said amended petition to be true. 

II. This defendant admits the allegations contained in the second 

paragraph of said amended petition to be true. 

56 III. This defendant admits the allegations contained in 
the third paragraph of said amended petition to be true; but 

for greater certainty and designation of the question expressly re¬ 
served in the decree of December 30th, 1901, this defendant refers 
to the fifth paragraph of said decree, which is as follows: 

“Whether any child or children of said Ross Thompson hereafter 
born, if anv, will be entitled under the said will dated July 5th, 1898, 
to any, and, if so, to what share in the undivided one-half of the 
estate of said John W. Thompson hereinbefore decreed to be held by 
said American Security and Trust Company in trust for the children 
of said Ross Thompson, is not decided but is reserved by this decree; 
it being hereby adjudged and decreed that in no event are the chil¬ 
dren of said Ross Thompson, whether now living or hereafter bom, 
entitled under said will to receive, or have any claim upon, any part 
of the estate of said John W. Thompson except the one-half interest 
therein which is hereinabove decreed to be held in trust for the chil¬ 
dren of said Ross Thompson by the defendant, the American Se¬ 
curity and Trust Company, its successors and assigns.” 

IV. This defendant admits the allegations contained in the fourth 
paragraph of said amended petition to be true. 

V. Answering the fifth paragraph of said amended petition— 

This defendant upon advice neither admits nor denies at this 

time that by the proper construction of the will of the said 

57 John W. Thompson the period of distribution of the estate 
under the seventh clause of the said will is the time of the 

coming of age of Ross De Bruler Thompson, and says that when and 
not until the said Ross De Bruler Thompson shall become of age the 
said question will arise and be for determination by this Court unless 
at that time occasion for the determination of said question shall not 
exist; 

This defendant upon advice denies that no child of Ross Thomp¬ 
son, the father of the petitioner, born since the death of the testator, 
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John W. Thompson, takes any interest vested or contingent in the 

estate of the testator under said will; , , 

This defendant upon advice denies that under said wiU and ui nder 
the decree of this Court in this cause entered on the thirtieth day of 
December, 1901, there is now a vested interest in the petitioner of an 
absolute right to one-half of that part of the estate of the said tes¬ 
tator which under said decree is* now held by this defendant for the 

benefit of the children of said Ross Thompson; 

This defendant upon advice denies that the petitioner is entitled to 
demand and receive now one-half of the intervening accumulation 
of income on said one-half of that part of the estate of the said tes¬ 
tator, John W. Thompson, now held by this defendant 

VI. This defendant further says that the value of that part of the 
estate of the testator which under said decree is now held by this de¬ 
fendant under said will and decree as aforesaid for the children of 
said Ross Thompson is approximately nine hundred thousand dollars, 

($900, t ^ e net j ncome annually derived therefrom is approxi- 

58 mately twenty-five thousand dollars, ($25,000); 

That the intervening accumulation of the said income from 
the part of said estate now held by this defendant, excluding the 
sums heretofore paid to the said Ross Thompson is about one hun¬ 
dred and seventy-five thousand dollars, ($175,000) ; 

VII. And further answering this defendant says that in regard to 
the questions of law presented in the bill of complaint involving the 
construction of the last will and testament of the Mid John W 
Thompson, this defendant opposed the construction of the Mid will 
as contended for in the original bill, as is recited in the said decree 
entered herein on the 30th day of December 1901, and in respect of 
the questions referred to in said decree which this Court did not de¬ 
termine but did expressly except and reserve by said decree, this de¬ 
fendant opposes the construction now given to said will and the pro¬ 
visions thereof contended for in and by said amended petition for 
its own safety and protection, and also because of the duty and obliga¬ 
tion it considers devolves upon it as executor and trustee to make 
proper presentation of the facts and considerations which affect the 
interests and rights not only of those now in being but of those who 
mav hereafter become entitled to an interest in Mid estate. 

VIII This defendant further answering Mys that it is advised and 
noon advice avers that under the provisions of the said last will and 
testament of the said John W. Thompson, deceased, and according 
to the true construction thereof, no final ascertainment, determina¬ 
tion and adjudication can be made as to the persons entitled to 
-9 s hare in the property held by this defendant as trustee and 
executor under said will for the children of Ross Thompson, 
until the death of the said Ross Thompson and the coming of age of 
the youngest child of the Mid Ross Thompson, and that such an ad¬ 
judication at this time and the distribution of Mid property in pursu¬ 
ance thereof would cut off and exclude from any share in said prop¬ 
erty persons in being or who may be bom and be entitled to rights 
therein under the terms of said will and would subject this defendant 
to the claims of children hereafter to be bom for a share in property 
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which would then be out of its possession and beyond its control, and 
to serious and continuing liability. 

IX. This defendant further answering says that it is advised and 
upon advice avers that, if it is in error and is mistaken in the aver¬ 
ment that the final ascertainment, determination, adjudication and 
distribution of said property cannot be made under the provisions of 
said will until the death of the said Ross Thompson and the coming 
of age of the youngest child of the said Ross Thompson, it becomes 
and is the duty of this defendant to represent to this Court and to 
aver as it does upon advice, that in no event can there be under the 
terms of said will and according to the true construction thereof any 
final ascertainment, determination and adjudication as to the persons 
entitled to share in the distribution of said property so held by this 
defendant, until the said Ross De Bruler Thompson shall come of 
age, and that such adjudication at this time and the distribution of 
said property in pursuance thereof would or might exclude and cut 
off the child of the said Ross Thompson, the defendant, Donald 

Drehr Thompson, bom since the death of the testator, and 

60 would or might exclude and cut off any child or children 
born to the said Ross Thompson before the said Ross De 

Briber Thompson comes of age and would or might impose upon this 
defendant continuing liabilities and obligations of the most serious 
character after the distribution of the property in its hands. • 

X. This defendant upon advice avers that since the passage of the 
decree of December 30th, 1901, in which there was expressly reserved 
as aforesaid the determination of the question of the rights of the 
children of Ross Thompson then in being and thereafter to be bom, 
no event affecting the rights of the said children has occurred which 
makes necessary or more desirable that an adjudication be made at 
this time of the question then expressly reserved for future decision, 
nor is any exigency now presented making necessary the determina¬ 
tion of said question prior to the peiiod of distribution fixed by the 
aforesaid will. 

XI. This defendant, referring to that provision of the decree of 
December 30th, 1901, wherein it is decreed “that this decree shall be 
without prejudice to any application that may be made hereafter to 
have the net income of said one-half interest, or any part thereof, ap¬ 
plied to the maintenance or education of said children or either of 
them”, respectfully submits to the Court that appropriate relief to 
the petitioner at this time would be an allowance for his maintenance 
from the income of the said property to be fixed by the Court with 

reference to the needs of the petitioner, the amount of income 

61 derived from said property and the probable interest of the 
petitioner therein. 

AMERICAN SECURITY AND TRUST CO. 
[seal.] CORCORAN THOM, Vice President, 

Executor and Trustee under the Last Will and 

Testament of John W. Thompson, Deceased. 

Attest: 

CHAS. E. HOWE, Secretary. 

NATH’L WILSON, 

Attorney for Defendant. 
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District of Columbia, ss: 

Corcoran Thom, being first duly sworn according to law, deposes 
and says that he is Vice President of the American Security and 
Trust Company and as such signed the name of the said Company as 
executor and trustee of the foregoing and annexed answer; that he 
has read the said answer and knows the contents thereof and that the 
facts therein stated of his own knowledge are true and that those 
therein stated upon information and belief he believes to be true. 

CORCORAN THOM. 

Subscribed and sworn to before me this 26th day of June, 1913. 
[seal.] HARRY W. FINNEY, 

Notary Public for the District of Columbia. 


62 Answer of Donald Drehr Thompson to Amended Petition. 

Filed July 14, 1913. 

******* 

Comes now the defendant, Donald Drehr Thompson, a minor, by 
Ross Thompson, his guardian ad litem, and says: 

1. That he is a minor, being of the age of nine (9) years, and 
therefore can neither admit nor deny the allegations and averments 
in said petition contained, but submits his rights and interests herein 
to the protection of this honorable court. 

2. Farther answering said petition, however, this defendant is 
advised and therefore avers that, as he was not in being or a party 
to this cause when the decree of December 30th, 1901, was entered 
herein, the said decree does not bind this defendant and is not ef¬ 
fectual to bar him of the rights and interests, or any of them, given 
him in and by the last will and testament of John W. Thompson, 
deceased, nor to confine his rights in decedent’s estate to an interest 
in the one-lialf ( y 2 ) thereof decreed to be held in trust for the 
children of Ross Thompson, as in and by said decree it was attempted 
to be done. 

3. As to the matters of law T contained in the 5th paragraph of said 
amended petition, this defendant, upon advice, denies that, by the 
proper construction of the will of John \V. Thompson, deceased, the 
period of distribution of the estate of said decedent under the 7th 
clause of said will is the time of the coming of age of Ross De 
Bruler Thompson, and that no child of the petitioner’s father, Ross 

Thompson, born since the death of said testator takes any 

63 interest, vested, or contingent, in the estate of the testator 

under said will. This defendant, upon advice, denies that, 

under said will and under the decree entered herein on the 30th 
day of December, 1901, there is now a vested interest in the peti¬ 
tioner, John W. Thompson, of an absolute right to one-half (y 2 ) of 
that part of the estate of said testator which, under said decree, is 
now held by the American Security and Trust Company for the 
benefit of the children of the said Ross Thompson. This defendant 

5—2658a 
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upon advice, further denies that the right to the enjoyment of the 
interest claimed to be vested in the petitioner, as aforesaid, is only 
deferred or attempted to be deferred by the said will until the peti¬ 
tioner’s brother, Ross De Bruler Thompson, shall become twenty- 
one (21) years of age, and that the said petitioner is entitled to de¬ 
mand and receive now one-half (V 2 ) of the intervening accumula¬ 
tion of income on said one-half (V2) of said part of said estate. 

4 . This defendant is advised, and therefore avers, that, upon a 
proper construction of the aforesaid will, there became \ested in 
this defendant, immediately upon his birth, an undivided one-fifth 
(1/5) interest in the entire estate of said decedent, subject only to 
the rights of any child or children, if any, who may hereafter be 
born to the said Ross Thompson. 

5. This defendant, upon advice, avers that no final determination 
or adjudication of the amount of the interest in said estate to which 
the said petitioner is or may be entitled can properly be made, nor 
can any distribution of the corpus of the estate be properly decreed 

until that time shall first arrive at which the said Ross 
64 Thompson shall be dead and no living child of his shall be 
under the age of twenty-one (21) years; and this defendant 
further avers, upon advice, that if any determination whatever 
should be had at this time of the rights given in and by the afore¬ 
said will of John W. Thompson, deceased, in and to the corpus of 
his estate, such determination and the decree based thereon should 
and can be properly, at this time, go only to the extent of determin¬ 
ing whether any child or children of Ross Thompson born after 
the testator’s death have any right, title or interest in said estate but 
not to the extent of determining finally the amount of his or their 

interest therei n T 

6 . This defendant, upon advice, suggested that the plaintiff, 
Ross Thompson, in his own right, and the defendant, Mary Ida 
Thompson, in her own right, are proper and necessary parties to 
these or any proceedings in which a determination may be sought 
of the rights of this defendant in the estate of John W. Thompson, 
deceased^n view of the fact that this defendant was not in being 
nor a party to this cause at the time the decree of December 30th, 
1901 was entered, and that any determination of the rights of this 
defendant in said estate, as prayed by the petitioner may affect 
adversely the said Ross Thompson and the said Mary Ida Thomp¬ 
son 

DONALD DREHR THOMPSON, 

By ROSS THOMPSON, 

Guardian ad Litem. 


STANTON C. PEELLE, 

Attorney for Defendant, 

Donald Drehr Thompson, a Minor. 


65 County of Essex, 

State of Massachusetts, To wit: 

Ross Thompson, being first duly sworn, on oath, says that he has 
read the foregoing answer subscribed by him in behalf of, and as 
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guardian ad litem for, Donald Drehr Thompson, a minor: that the 
matters and things therein stated upon his personal kmjwledge are 
true, and those stated upon information and belief, he believes to 

1)6 true - . ROSS THOMPSON. 

Subscribed and sworn to before 

L J Notary Public, Essex County, Massachusetts. 

Resignation of J. Nota McGill as Guardian ad Litem. 

Filed October 23, 1913. 

******* 

The undersigned guardian ad litem of the infant defendant, torn 
De Bruler Thompson, hereby respectfully requests the court to re¬ 
lieve him of the duties of that office. j N q TA McGILL. 

66 Order Appointing Charles L. Frailey Guardian ad Litem. 

Filed October 23, 1913. 

* ****** 

Unon it appearing to the Court that J. Nota McGill, heretofore ap¬ 
pointed guardian ad litem in this case of the infant defendant, Boss 
De Bruler Thompson, has requested the Court to relieve him of the 
duties of that office, and upon motion of the attorney for the peti¬ 
tioner herein -John W. Thompson, the said Ross De Bruler Thomp¬ 
son. now present in Court and requesting the appointment in Una 
case as his guardian ad litem of Charles L. Frailey, it is ^ 23^ d y 
of October, 1913, ordered that the resignation of said J. Nota McGill 
of the said office of guardian ad litem of the defendant Ross De 
Bruler Thompson be, and it is, hereby accepted and that the said 
Charles L. Frailey be, and he is, hereby appointed guardian ad[litem 
in this case of the said Ross De Bruler Thompson, in the place and 

stead of J. Nota McGill. ASHLEY M. GOULD, Justice. 


Anmer of Ross De Bruler Thompson to Amended Petition. 

Filed November 10,1913. 

******* 

Comes now the defendant, Ross De Bruler Thompson a minor, by 
Charles L. Frailey, his guardian ad litem, and for answer to 
67 said amended petition filed herein by John W. Thompson, 
says that he is a minor and therefore neither admits nor de¬ 
nies the allegations and averments in said amended petition con- 
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tained, but submits his rights and interests therein to the protection 


of this honorable court. 


ROSS DE BRULER THOMPSON, 
By CHARLES L. FRAILEY, 

Guardian ad Litem. 


A. S. WORTHINGTON, 

Attorney for Defendant Ross De Bruler 

Thompson, a Minor. 


District of Columbia, To wit: 

I, Charles L. Frailey, being first duly sworn on oath, say that I 
have read the foregoing answer by me subscribed in behalf of, and 
as guardian ad litem for, Ross De* Bruler Thompson, a minor; that 
the matters and things therein stated as of my own knowledge are 
true and those stated as upon information and belief I believe to be 
true. 

CHARLES L. FRAILEY. 

Subscribed and sworn to before me this 10th day of November, 
1913. 

[seal.] WILLIAM K. QUINTER, 

Notary Public in and for the District of Columbia. 


68 Appellants? Statement of Testimony. 

Filed January 26, 1914. 

* * * * * * * 

Ross Thompson : 53 years of age, residing in Washington, D. C., 
is a son of John W. Thompson, who died in this City on July 11, 
1901. The maiden name of witness’ wife was Wena De Bruler; she 
was married to the witness on February 20, 1889; and is still living. 
The children of that marriage are as follows: John William Thomp¬ 
son, born March 9, 1892; Ross De Bruler Thompson, born October 
25,’ 1895; and Donald Drehr Thompson, born January 31, 1904. 
These three children are still living, and the witness and his wife have 
had no other children. At the date of the will, July 5, 1898, wit¬ 
ness’ father was familiar with the members of witness’ family and 
the fact that witness had two children, both sons, and only two. 
The same is true as to the condition of witness’ family and his 
father’s knowledge in regard to it at the date of the latter’s death. 

B. Ashby Leavell: 48 years of age, residing at Chevy Chase, 
Maryland. Witness is a bookkeeper in the Trust Department of the 
American Security and Trust Company, of Washington, D. C., and 
for the last five years has handled the accounts in that Company re¬ 
lating to the estate of John W. Thompson, deceased. The value of 
the one-half (V 2 ) of that estate set apart by the decree in this cause 
of December 30, 1901, and vested in that company as trustee for the 
children of Ross Thompson, is about Nine Hundred Thousand Dol- 
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lars ($900,000), and the accumulations on that 
69 ( i/o 1 up to the present time, amount to about Two Hundred 

and Thirty-four Thousand Dollars, ($234,000), exclusive of 

what has been paid out under the °^«r of tho Court. 

NATH L WLLbUiN, 

Attorney for Appellant American Security and 

Trust Company, Trustee, etc. 
STANTON C. PEELLE, 

Attorney for Appellant Donald Drehr Thompson, a Minor. 

I hereby consent that the foregoing statement of evidence may be 
approved by the Court. A g WORT fflNGTON, 

Attorney for John W. Thompson, Ross Thomp¬ 
son, Mary Ida Thompson, and Ross De Bruler 
Thompson, a Minor. 

The foregoing statement of evidence is approved by the Court this 
26th day of January, 1914 WENDELL p STAFFORD, Justice. 

Replication. 

Filed November 25, 1913. 

****** * 

The petitioner, John W. Thompson, joins issue on the answers of 
the respondents, American Security and Trust Company, Ross De 
Bruler Thompson, a minor, and Donald Drehr Thompson, a 
70 minor and will hear the case as to them on the amended peti¬ 
tion, the answers thereto, and the ^g TmNGT0N> 

Attorney for Petitioner, John W. Thompson. 


Motion to Strike Out Part of Answer of Donald Drehr Thompson. 

Filed November 28, 1913. 

******* 

Now comes the petitioner, John W. Thompson, and moves the 
Court to strike out paragraph numbered 2 of the answer of Donald 
Drehr Thompson, filed herein on the 14th day of July, 1913, to the 

amended petition of this petitioner. 

Ground of this motion is that unless and until it shall be deter¬ 
mined bv this Court that under the will of John W. Thompson, de¬ 
ceased a copy of which is Exhibit A to the original bill in this case, 
children of Ross Thompson, the son of said decedent, born after tne 
death of the testator, should take an interest in his estate, said Donald 
Drehr Thompson has no right to be heard as to the validity or legal 
effect of the decree made in this cause on the 30th day of December 

190L A. S. WORTHINGTON, 

Attorney for Petitioner, John W. Thompson. 






38 


AMERICAN SECURITY AND TRUST CO., ETC., ET AL. VS. 


71 Stanton C. Peelle, Esq., Attorney for Donald Drehr Thomp¬ 
son, a Minor: 

Please take notice that on Friday, November 28th, 1913, at the 
opening of the Court or as soon thereafter as counsel can be heard I 
shall present the foregoing motion to the Court and ask for action 

thereon. __ 

A. S. WORTHINGTON, 

Attorney for Petitioner, John W. Thompson. 

Service of foregoing motion and notice acknowledged this 25th 
day of November, 1913. 

y STANTON C. PEELLE, 

Attorney for Donald Drehr Thompson, a Minor. 


Order Granting Motion to Strike Out, See. 

Filed November 28,1913. 

******* 

Upon consideration of the motion this day filed herein by the Peti¬ 
tioner John W. Thompson to strike out so much of the answer of 
Donald Drehr Thompson, a minor, filed herein on the 14th day of 
July 1913 as relates to the validity of the decree entered in this 
cause on the 30th day of December 1901—being the paragraph Num¬ 
bered 2 in said answer—and after hearing counsel for the respective 
parties in interest, it is this 28th day of November, 1913, Ordered 
that said paragraph in said answer be and it is hereby struck 
72 out; provided that nothing herein contained shall affect the 
right of said Donald Drehr Thompson to renew said objection 
to said decree hereafter in case it shall be held by the Court that he is 
one of the beneficiaries under the will of John W. Thompson de¬ 
ceased referred to in said decree. _ 

WENDELL P. STAFFORD, Justice. 


Motion of Ross Thompson Sc Mary I. Thompson to Be Made Parties. 

Filed December 24, 1913. 

******* 

Now come Ross Thompson and Mary Ida Thompson, parties to the 
original bill in this case, by their counsel, A. S. Worthington, and 
show to the Court that they are interested in the relief sought by 
the amended petition of John W. Thompson, which was filed in this 
cause on the 16th day of June, 1913; that they admit the averments 
of said amended petition to be true; that they ask to be made parties 
respondent to said petition; and that this motion may stand as their 
answer to said petition. 

ROSS THOMPSON, 

MARY IDA THOMPSON, 
By A. S. WORTHINGTON, 

Their Attorney. 
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73 Order Making Ross Thompson & Mary Ida Thompson 

Parties. 

Filed December 24, 1913. 


Upon consideration of the motion of Ross Thompson and Mary 
Ida Thompson this day filed herein it is this 24th day of December, 
1913, Ordered that they be made parties respondent to the amended 
petition filed in this cause on the 16th day of June 1913 by John 
W. Thomposn and that their said motion shall stand as an answer 

to said amended petition. P. STAFFORD, Justice. 


Final Decree. 

Filed December 26, 1913. 

******* 

This cause came on to be heard at this term upon the amended 
petition filed herein on the 16th day of June, 1913 by JohnM. 
Thompson and upon the answers thereto of the other respective 
parties in interest and was argued by counsel for the petitioner and 
for the respondents Ross De Bruler Thompson, Ross Thompson and 
Mary Ida Thompson, and by counsel for the respondent Donald 
Drehr Thompson, and was submitted to the Court by counsel for 
the American Security and Trust Company and upon consideration 
thereof it is this 26th day of December, 1913, adjudged, decreed and 
declared that by the seventh paragraph of the will of John 
74 W. Thompson, deceased, a copy of which will is Exhibit A 
to the original bill of complaint in this cause, the only chil¬ 
dren of the respondent, Ross Thompson, whether heretofore or here- 
after born, who are entitled to share in the distributioni of the estate 
of John W. Thompson, deceased, are the petitioner John W. Thomp 
son and the respondent Ross De Bruler Thompson, and that no 
other child of said Ross Thompson is entitled to any share in said 
estate or in the income thereof under any provision of said will. 

The other auestions relating to the construction of said will which 
are suggested^ hi said amended petition of John W Thompson or 
in the 8 answers thereto, are hereby reserved for the further consider- 

ntion and determination of the Court. , 

From this decree the American Security and Trust Company and 
Donald Drehr Thompson in open court pray an appeal to the Dourt 
of° Appends of the Strict of Columbia which is allowed, and the 

Penalty of the appeal bond ^^ELL HtIfIoRD, Justice. 

Memorandum. 

January 16, 1914.— Appeal bond approved and filed. 
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75 Assignment of Errors in Behalf of Donald Drehr 1 hompson. 

Filed January 16, 1914. 

****** * 

Comes now the respondent, Donald Drehr 1 hompson, a minoi, 
by his attorney, and files this, his assignment of errors, relied upon 
by him as appellant upon the appeal heretofore taken from the final 
decree of the Supreme Court of the District of Columbia entered in 
this cause on the 26th day of December, 1916, and says that, in and 
by entering its said decree, the Court committed the errors following, 

that is to say: . . .. , 

1 The Court erred in its construction of the seventh paragraph 

of the last will and testament of John W. Thompson deceased. 

2 The Court erred in holding that, of the children of the re¬ 
spondent, Ross Thompson, only those bom prior to the death of the 
said John W. Thompson are entitled to any share in the estate ot 

^'3 'xhe Court erred in holding that the only children of the re¬ 
spondent, Ross Thompson, whether theretofore or thereafter born 
who are entitled to share in the distribution of the estate of he ^,d 
John W Thompson, deceased, are petitioner, John \\ . 1 hompson, 

“1 .(«d R~ Thomp- 

son born after the death of said John W. Thompson is entitled to 
anv share in said estate, or in the income thereof, under any pro¬ 
vision of the last will and testament aforesaid 
r-o 5 The Court erred in holding that no child ot said Koss 

Thompson, other than the said John W. Thompson and 
Ro^s De Bruler Thompson, is entitled to any share in said estate, 
or in the income thereof, under any provision of the last will and 

teS 6 am The Court erred in holding that the respondent, Donald Drehr 
Thompson, a minor, is not entitled to any share in the estate of said 
John W. Thompson, deceased, or in the income thereof, undei am 

Drovision of the aforesaid last will and testament 
^ 7 The Court erred in refusing to hold that the said respondent, 
Donald Drehr Thompson, is entitled to a share in the estate afore¬ 
said under the provisions of the last will and testament of the said 

JohA w. Thompson, deceased. STANTON C. PEELLE, 

Attorney for Donald Drehr Thompson, a Minor. 


Assignment of Enors by American Security Sc Trust Company. 

Filed January 17, 1914. 

******* 

Comes now the defendant, American Security and Trust Com- 
nfinv trustee under the will of John W. Thompson, deceased, and 
files this, its assignment of errors, relied upon by it as appellant upon 
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the appeal heretofore taken from the final decree of the Supreme 
Court of the District of Columbia entered in this cause on the 2bth 
day of December, 1913, and says that, in and by entering its 
77 said decree, the Court committed the errors following, that is 

to say: . , 

1 The Court erred in its construction of the seventh paragraph 
of the last will and testament of John W. Thompson, deceased. 

2. The Court erred in holding that, of the children of the re¬ 
spondent*, Ross Thompson, only those born prior to the death of the 
said John W. Thompson are entitled to any share in the estate of 

said decedent. * _ _ 

3. The Court erred in holding that the only children of the re¬ 
spondent, Ross Thompson, whether theretofore or thereafter born, 
who are entitled to share in the distribution of the estate of Rie said 
John W. Thompson, deceased, are the petitioner, John W. Thomp¬ 
son, and the respondent, Ross De Bruler Thompson. * 

4 The Court erred in holding that no child of said Ross Thomp¬ 
son born after the death of said John W. Thompson is entitled to 
any share in said estate, or in the income thereof, under any pro¬ 
vision of the last will and testament aforesaid. 

5. The Court erred in holding that no child of said Ross Thomp¬ 
son, other than the said John W. Thompson and Ross De Bruler 
Thompson, is entitled to any share in said estate, or in the income 
thereof, under any provision of the last will and testament aforesaid. 

6 . The Court erred in holding that the respondent, Donald Drehr 
Thompson, a minor, is not entitled to any share in the estate of said 
John W. Thompson, deceased, or in the income thereof, under any 
provision of the aforesaid last will and testament. 

7. The Court erred in holding that no child of Ross 
78 Thompson, born hereafter, is entitled to any share in the said 
estate, or in the income thereof, under any provision of the 
last will and testament of said John W. Thompson. . 

8 . The Court erred in determining at this time who “are entitled 

to share in the distribution herein, inasmuch as the time for dis¬ 
tribution has not yet arrived. . . , x , Al 

9. The Court erred in determining at this time who are entitled 
to share in the distribution herein, inasmuch as it does not appear 
that any occasion has arisen or will arise requiring such a determina- 

tl0n ' NATH’L WILSON, 

Attorney for American Security and Trust 
Company, Trustee under the Will of John 
W . Thompson, Deceased. 


Designation for Record on Appeal. 


Filed January 26, 1914. 

* * • * * * * * 

The Clerk will please make up the record for appeal in the above 
entitled cause and include therein the following: 

6—2658a 
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Original bill of complaint, filed November 25, 1901, and Exhibit 
A thereto* 

Supplemental bill filed December 30, 1901, (omit Exhibit). 

Decree entered December 30, 1901. 

Petition of John W. Thompson, filed May 29, 1913. 

Order of May 29, 1913, making new party defendant, 

79 Order of June 4, 1913, appointing Ross Thompson guard¬ 

ian ad litem. 

Rule to show cause issued on June 5, 1913. 

Order of June 11, 1913, assigning counsel for minor. 

Answer of defendant, American Security and Trust Company, 
filed June 13, 1913. 

Answer of defendant, Donald Drehr Thompson, hied June 13, 
1.913. 

Order of June 13, 1913, assigning counsel for minor. 

Order of J\ine 13, 1913. granting leave to amend and discharging 

rule. 

Amended petition of John W. Thompson, filed June 16, 1913 
Answer of American Security and Trust Company to amended 
petition, filed June 27, 1913. 

Answer of Donald Drehr Thompson to amended petition, tiled 
July 14, 1913. 

Resignation of guardian ad litem filed October 23, 1913. 

Order of October 23, 1913, appointing C. L. Frailey as guardian 

ad litem. 0 

Answer of Ross De Bruler Thompson, filed November 10, 1913. 

Replication of John W. Thompson, filed November 25, 1913. 
Statement filed January 26, 1914, of testimony contained in depo¬ 
sitions filed November 25, 1913. 

Motion of John W. Thompson to strike out a portion of the 

80 answer of Donald Drehr Thompson, filed November 28, 1913. 
Order of November 28, 1913, granting motion, etc. 
Motion to make new parties to petition of John W. Thompson, 
filed December 24, 1913. 

Order of December 24, 1913, granting motion, etc. 

Final decree, entered December 26, 1913, together with notation 
of appeal and fixing of appeal bond. 

Memorandum of approval and filing of appeal bond. 

Assignment of errors by American Security and Trust Company, 

trustee etc 

Assignment of errors by Donald Drehr Thompson. 

Designation of record. 

* NATH’L WILSON, 

Attorney for American Security and Trust 

Company, Trustee, etc. 
STANTON C. PEELLE, 
Attorney for Donald Drehr Thompson, a Minor. 

I concur. 

A. S. WORTHINGTON, 

Attorney for Petitioner and for the 

Respondents Except Donald Drehr Thompson. 
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gl Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
80, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 22801, in Equity, wherein Ross 
Thompson is Plaintiff and American Security and Trust Company 
et al. are Defendants, as the same remains upon the files and of 

record in said Court. .. , ~ 

In testimony whereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 
this 28th day of February, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia, Supreme Court.' No. 
2658 American Security and Trust Co., &c., et al., appellants, vs. 
Ross Thompson et al. Court of Appeals, District of Columbia. 
Filed Feb. 28, 1914. Henry W. Hodges, clerk. 
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BRIEF ON BEHALF OF APPELLANT, DONALD DREHR 

THOMPSON, A MINOR. 


Statement. 

In 1901 John W. Thompson, a citizen of this District, 
died testate, leaving an estate then estimated at more than 
two million dollars (R., 2). 

The practical question in this case is whether the sum of 
$1,134,000, and possibly more, of that estate shall be en¬ 
joyed by two of the grandsons (appellees) of the testator to 
the entire exclusion of their younger brother, a minor, who 
was born after the death of the testator; thus, if successful 
resulting in depriving the latter of something over $400,000. 

iy 
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The legal question is whether such asserted discrimina¬ 
tion against said younger brother (grandson of testator, as 
above), excluding him from any participation in his grand¬ 
father’s estate, is warranted or justified. 4 

The oldest brother, having recently attained his majority, 
demands his full measure of asserted right, and insists that 
his youngest brother (appellant) be entirely excluded from 
any of the bounty provided by the grandfather’s will. 

The youngest brother, a minor, how a little over ten years 
of age, and who is so sought to be excluded, as above, appears r 

by guardian and counsel, and asks this court to place him 
on an equal footing with his two older brothers as one of the 
intended beneficiaries of his grandfather s bounty. 

As already indicated, this case arises under the will of 
John W. Thompson, deceased, wherein were contained, inter 
alia, certain provisions in favor of the children or issue of 
Ross Thompson, the latter being a son of the testator. The 
principal question is whether the provisions of the will are 
limited in operation to the children or issue of said Ross 
Thompson in being at the date of the will or death of said 
testator; or whether the same include as well any child or 
children of Ross Thompson born after the death of the tes¬ 
tator, the appellant, Donald Drehr Thompson, being a child 
of Ross Thompson born after the death of testator. 

In order to properly understand this case it is both import¬ 
ant and necessary to fix carefully in mind the provisions of 
the will, so far as the same relate specifically to the above sug¬ 
gested question, as well also to consider certain court pro¬ 
ceedings and decree entered therein in connection with said 

will and estate. 

Said testator, John W. Thompson, died in this District 
on July 11, 1901, leaving an estate, consisting of real and 
personal property, then estimated to be worth over two mil¬ 
lion dollars (R., 2). 

He left him surviving a widow (the latter, however, hav¬ 
ing been otherwise settled with, and therefore not taking or 




C a ' ming anything under the will hereinafter referred to) 
and two adult children—one a daughter, Mary Ida Thomp- 
son (unmarried), and the other a son, Ross Thompson 
(married), whose wife then was, and still is, living, and 
which said son and his wife, at the time of testator’s death, 
had two children one, John William Thompson, then aged 

years, and the other, Ross De Bruler Thompson, then aged 
6 years (R., 2, 36). 8 

Under date July 5, 1898, the testator executed his last 
wi 1 and testament, wherein he purported to dispose of his 
entire property and estate, real and personal. At the time 
o the execution of said will both of the grandsons of the 
testator (namely, John William Thompson and Ross De 
ruler Thompson) were in being, as were they also at the 
date of the death of the testator, on July 11, 1901 (R., 2). 

It may be here remarked that subsequent to the death of 
testator, as well as subsequent to certain proceedings had in 
connection with the probate of said will (hereinafter more 
particularly referred to), there was born to Ross Thompson 
and his wife, on January 31, 1904, a third child, namely a 
son, Donald Drehr Thompson (party appellant herein), and 
who is still living; and it is in respect of the rights and in¬ 
terests if any, of that third child in the estate of his grand¬ 
father, the testator, that this appeal is taken, the court below 

by its decree having excluded him from any participation 
therein (R., 39). 

Bearing in mind the several matters, as well family condi¬ 
tions now recited, attention is asked to the provisions of the 
will, by the terms whereof the testator planned to dispose of 
his entire estate along certain family lines that he very evi- 
dently had in mind, and which plan, while apparently not 
at all satisfactory to his children, as subsequently developed 
(infra ), nevertheless was one not particularly difficult to 
understand or apply, except in so far as certain questions 
have since arisen, and which general plan of disposition was 
substantially as follows: 



The Will. 


In the first place the testator devised and bequeathed his 
entire estate (valued as above) to the American Security 
and Trust Company (also named executor) m trust, in bne , 


as follows: 

(1) To pay debts. . 

(2) To hold the said property and estate in trust, as 

thereafter provided in the will. , 

(3) To hold and manage said property and estate, maKe 

sales and conveyances, invest and reinvest proceeds, change 
investments, etc., and to do everything necessary to carry 

into full effect the provisions of the will. 

(4) To pay to his daughter, Mary Ida Thompson, the 

amounts named in the fifth paragraph of the will' to pay 
to his son, Ross Thompson, the amounts named in the sixth 
paragraph of the will, or to his children, in the happening 
of the contingency mentioned in the seventh paragrap o 
tne will* all the rest and residue of the incomes and pro ^ s 
of the estate to form a part of the corpus of the estate, to ue 
held by the trustee and disposed of as thereinafter directed. 

(5) To pay to his said daughter, Mary Ida Thompson, 
out of incomes $3,000 annually in equal quarterly instal¬ 
ments, for life, or until the coming of age of the youngest of 
the children of said Ross Thompson, as thereinafter pro- 


vided. should she live so long. 

(6) To pay to said son, Ross Thompson, out of incomes 

the sum of $4,000 annually in equal quarterly instalments, 
for life, or until the coming of age of the youngest of t e 
children of the said Ross Thompson, as thereinafter pro¬ 
vided, should he live so long. 


(7) “And upon this further trust, when the young¬ 
est child of my said son, Ross Thompson, shall 
rive at the age'of twenty-one years, to deliver, trans¬ 
fer and convey unto my said daughter, Mary Ida 
Thompson, and to my said son, Ross Thompson, 
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and to the child or children of my said son, and to 
the survivor and survivors of them, all of my said 
estate then held by it in trust under the provisions 
of this my last will and testament, in whatever form 
my said estate may then exist, share and share alike. 
Should my said son, Ross Thompson, die before the 
arrival of his youngest child at the age of twenty-one 
years, the said American Security and Trust Com¬ 
pany, trustee, shall pay unto the child or children of 
my said son, or to his, her or their lawfuly appointed 
guardian, or guardians, out of the income of my said 
estate, and to be equally divided between them, the 
sum of four thousand dollars annually in equal 
quarterly payments until the youngest child of my 
said son shall arrive at the age of twenty-one years. • 
The division of my estate provided to be made by 
this paragraph of my last will and testament, shall 
be by conveyance, transfer and delivery absolutely 
and in fee simple.” 

(8) The trustee shall keep full and accurate accounts, 
open to inspection by all persons beneficially interested. 

(9) The annual payment of said $3,000 to said daughter, 
and the annual payment of said $4,000 to said son, “or to 
the children of my said son, in the event of the death of my 
said son prior to the arrival of his youngest child at the age 
of twenty-one years,” as above provided, to be made by 
checks payable to the order of said respective persons, and 
no assignment of any or either of such payments to be recog¬ 
nized by the trustee. 

(10) The devises and bequests are made after careful con¬ 
sideration and in the firm belief that they are wise and 
proper, “and in the desire to provide my children and the 
issue of my son with an income, and to prevent, so far as 
I can do so, the wasting of my estate.” Directs that any 
contest of the will by any one named therein as beneficiary, 
or the doing of any act or thing to alter, set aside, nullify or 
in any manner whatsoever change the terms or provisions 
thereof, shall be taken and considered as an immediate revo- 


■ 





cation of any provision in said will contained in favor of 

{^Nominates the American Security and Trust Com- 

panv as executor and trustee of the will. 

(12) Fixes the compensation of said company 

cent upon incomes (R-, 8-11). 

Proceedings Had in Connection with the Probate of the Will. 

After the death of the testator, July 11, 1901, “ ^ve, 

said will was offered for probate; thereupon the daughter, 

Mary Ida Thompson filed wLnot of sound 

validity of the will, and averred the ^ 

<■-—— 

decedent (R.» 0). . (1( ., x? OR o Thompson filed his 

.... • itv in the court below, setting up the will and t 
V>ill in equity in me . , .v •_ amone other 

35 te » 

h imitation contained in the seventh paragraph of Je 

Cn children; also whether the words contained in the same 
horn cmiaren , survivor a nd survivors of them, 

By’t» the children of said Ross Thompson or to the 
children of refer to 

J3J53 “t the time of testator’s deathj*£ 
aome 1 other period; also whether the interest given by the 


will to the children of said Ross Thompson is a vested in¬ 
terest ; also whether said Ross Thompson and his sister, Mary 
Ida Thompson, are each entitled to one-third of the estate, 
the other one-third going to the child or children of the said 
Ross Thompson, or whether the division of the estate is to 
be made per capita among all the beneficiaries referred to in 
said paragraph (R., 1-11). 

Thereafter, December 30, 1901, the complainant, Ross 
Thompson, filed a supplemental bill in said cause, setting 
up that subsequent to the filing of the original bill all of the 
parties in interest had entered into a written agreement of 
compromise and settlement of their respective claims and in¬ 
terest in said estate, the agreement as to the infant defend¬ 
ants, John William Thompson and Ross De Bruler Thomp¬ 
son, being expressly subject to the approval of the court 
(R., 11-12). Upon the same day that said supplemental 
petition was filed (and under proceedings had thereunder, 
not necessary to be here detailed) a final decree was entered 
in the cause, December 30, 1901, wherein said agreement of 
compromise and settlement was made effective, after being 
approved and confirmed by the court as to said infant de¬ 
fendants. 

That decree, so far as here material, thus, in substance, 
provided: 

The Decree of December 30, 1901. 

The American Security and Trust Company was declared 
to be vested with an undivided one-half interest in the estate 
of the testator, in trust for the children of said Ross Thomp¬ 
son, the other one-half being decreed to be vested in said 
company, in trust, for the said Ross Thompson and the said 
Mary Ida Thompson, their respective heirs and assigns, one- 
half each ( i. e., an undivided one-fourth each in the entire 
estate of testator), $75,000 to be paid in cash to each said 
Ross Thompson and Mary Ida Thompson within a fixed 
period, said cash payments to be deducted from their respeo- 





live shares; the said Ross Thompson and the said Mary Ida 
Thompson to be entitled to an absolute transfer o eir re 
spective shares in the estate when the youngest child of said 
Ross Thompson then living shall become twenty-one years 

° f The decree expressly reserved the question whether any 
child or children of Ross Thompson thereafter born shou 
2 entitled to any share in the estate of the testator; but x 
nevertheless adjudged that in no event should any child or 
children of Ross Thompson, whether then l™ng * 
after born, be entitled to claim any part in the estate ot the 
te tator except in respect of the one-half share and interest 
therein decreed to be held in trust for the children of said 

Ross Thompson (R., 12-18). 

Court Proceedings Herein Subsequent to the Above Decree. 

ig a bove noted, a further and third child was thereafter 
born to said Ross Thompson and wife, namely the^appeh 
lant, Donald Drehr Thompson, born J » 31^W4 
On May 29, 1913, the appellee, John W. Thomp. , g 
a son of Ross Thompson (and who had become twen y on 
vears of age on March 9, 1913), filed a petition in the above 
Luitv cause, wherein upon appropriate recital of the fore¬ 
going facts he averred, upon advice of counsel, * at n ° C j 
of Ro«s Thompson born subsequent to the death o 
Intake any interest, vested or 

above will; and he, accordingly, averred that ther s vested 

in him said John W. Thompson, an absolute right to one 
half of that part of the estate of said testator e y 
American Surety and Trust Company, m trust for the chit 
dren of said Ross Thompson, the right to *e enjoyment 
thereof onlv being deferred or attempted to be deferred by 
the will until petitioner’s brother, Ross De Bruler Thomp- 
son shall become twenty-one years of age. 

The petitioner accordingly prayed the court to dete ™“? 
all questions involving the construction and effect of said 






will not theretofore determined by the decree of December 
30, 1901, supra; that it be adjudged and decreed that peti¬ 
tioner has a vested interest in an undivided one-half of the 
fund so held by the American Security and Trust Company 
in trust for the benefit of the children of Ross Thompson, as 
above, including the accumulations of income thereon, and 
that said Trust Company be directed to pay to petitioner 
either one-half of said fund and its accumulations, or in the 
alternative such sums as may be proper pending the coming 
o' age of said Ross De Bruler Thompson (R., 18-21). 

Under proceedings had under that petition, testimony 
taken, etc., final decree was passed December 26, 1913, in 
which it was adjudged and decreed that the only children of 
Ross Thompson who are entitled to share in the distribution 
of said estate are those who were in being at the time of the 
death of the testator, thereby excluding from any participa¬ 
tion therein the appellant, Donald Drehr Thompson, who 
was born subsequent to the death of the testator, as above 
(R., 39). 

From that final decree Donald Drehr Thompson, a minor, 
and said American Security and Trust Company, trustee as 
aforesaid, prayed and perfected an appeal to this court 
(R., 39). 

ASSIGNMENTS OF ERROR. 

* < 

The assignments of error by the respective appellants are 
set forth at length in the record (R., 40-41), and while they 
state the questions in different forms the substantial error as¬ 
signed on behalf of appellant, Donald Drehr Thompson, 
may be thus stated: 

In holding that the only children of said Ross Thompson 
entitled to any share or interest in the estate of the testator 
are those born prior to the death of the latter, thus excluding 
from any participation therein the appellant, Donald Drehr 
Thompson, an after-born child (R., 40). 
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BRIEF. 


I. 

The manifest intention of testator was to include all the 
children of his son, Ross Thompson, whether horn and in 
being at the date of his will or death or thereafter born. 

At the outset of the consideration of this question, it is not 
only important but necessary to carefully analyze the pro¬ 
visions of the will, and therefrom to ascertain, if possible, 
just what the testator had in mind and what he really in¬ 
tended to do as disclosed from the language used by him. 

,a) In the first place, paragraph /our of the will directs 

that the two children of testator, namely, Mary Ida Ihomp- 
son and Ross Thompson, shall be paid the sums respectively 
provided in the fifth and sixth paragraphs of the will, or to 
his” (Ross Thompson’s) “children in the happening of the 
contingency hereinafter mentioned in the seventh para- 
graph” of said will (R., 9). 

(b) The fifth and sixth paragraphs provided annuities 
for Mary Ida Thompson and Ross Thompson of $3,000 and 
$4,000, respectively, “for and during the term of” their nat¬ 
ural lives, “or until the coming of age of the youngest of the 
children of my said son, Ross Thompson,” should they (that 

is, said annuitants) live so long (R., 9). 

(c) The seventh paragraph directs that “when the young¬ 
est child of mv said son, Ross Thompson, shall arrive at the 

,ge of twenty-one years” all of the estate of testator, m what¬ 
ever form it may then exist, shall be transferred and con- 
veved to Mary Ida Thompson, Ross Thompson, “and to the 
child or children of my said son and to the survivor and sur¬ 
vivors of them,” share and share alike (R., 9). 

The same (seventh) paragraph further provides tha 
should Ross Thompson “die before the arrival of his young- 
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est child at the age of twenty-one years,” the trustee “shall 
pay unto the child or children of my said son, or to hi a, her, 
or their lawfully appointed guardian or guardians” out of 
the incomes of the estate, and to be equally divided between 
them, the sum of $4,000 annually, “until the youngest child 
of my said son shall arrive at the age of twenty-one years” 
(R.,9). 

(d) The ninth paragraph directs that the annual pay¬ 
ments of $3,000 to the daughter of testator and of $4,000 to 
his son, “or to the children of my said son, in the event of 
the death of my said son prior to the arrival of his youngest 
child at the age of twenty-one years,” as provided in the 
fifth, sixth, and seventh paragraphs of the will, shall be by 
checks or drafts drawn to the order of each of his said chil¬ 
dren, or grandchildren, as the case may be, requiring their 
personal indorsement; and no assignment shall be recog¬ 
nized by the trustee, nor shall any moneys be paid by the 
trustee under any assignment “by my said children or grand¬ 
children, or either or any of them” (R., 10). 

( e ) Finally, in the tenth paragraph, the testator sums up 
his testamentary purpose and intent in these words: 

“I have made each and every of the foregoing 
devises and bequests after careful consideration and 
in the firm belief that the said devises and bequests 
are, and that each of them is, wise and proper, and 
in the desire to provide my children and the issue of 
m-y son with an income, and to prevent, so far as I 
can do so, the wasting of my estate.” (Italics by 
counsel.) (R., 10.) 

Bearing in mind the above analysis of the language used 
by the testator, let us consider briefly a few of the estab¬ 
lished cardinal rules relating to the construction of wills. 

It is a familiar rule of construction as applied to wills, 
fundamental and axiomatic, and running all through the 
decided cases, that the real intent of the testator must be 
given full effect whenever and wherever legally possible, 
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since such an instrument is emphatically the will of the 
person who makes it, to be performed after his death, at 
which time the voice of the testator can no longei be heard 

either in explanation or denial. 

Words shall be given their ordinary, usual, and gram¬ 
matical meaning; and “in the construction of ambiguous 
expressions the situation of the parties may very properly 
be taken into view. The ties which connect the testator 
with his legatees, the affection subsisting between them, the 
motives which may reasonably be supposed to operate with 
him, and to influence him in the disposition of his property, 
are all entitled to consideration in expounding doubtful 
words and ascertaining the meaning in which the testator 
used them” (Smith vs. Bell, 6 Pet., 69; Marshall, C. J.). 

It is an equally familiar rule in the construction of wills 
that if there be an inconsistency or repugnancy between a 
prior and subsequent clause the prior clause shall be strained 
or modified by the subsequent clause; and, again, where a 
predominant purpose on the part of the testator is apparent, 
but a doubt arises as to the method prescribed to effect such 
purpose, such doubt should be so resolved as to accomplish 

the object and purpose of the testator. 

With the language of the will and established rules of 
construction in mind, let us apply the same, and therefrom, 
if possible, work out the plan of disposition of his estate 
really intended by testator. 

In the oral argument below counsel for appellees stated it 
to be his understanding that this will was probably prepared 
by the testator himself, possibly framed from extracts made 
by him from other wills he had seen. We are entirely will¬ 
ing to accept that as being the probable fact, and hence to 
consider the language of the will not only from a legal, but 

from a layman’s standpoint as well. 

As has already been remarked, the testator in one of the 
concluding paragraphs of the will thus significantly summed 
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up, in perfectly plain and unambiguous language, what he 
intended to accomplish: 

“Tenth. I have made each and every of the fore¬ 
going devises and bequests after careful considera¬ 
tion and in the firm belief that the said devises and 
bequests are, and that each of them is, wise and 
proper, and in the desire to provide my children 
arid the issue of my son with an income, and to pre¬ 
vent. as far as 1 can do so, the wasting of my estate.” 
(Italics by counsel; R., 10.) 

He did not say that his intended bounty was limited to 
his two grandsons who were then in existence, but, in un¬ 
mistakable terms, he described the ultimate object of his 
bounty, so far as grandchildren were concerned, as being 

“the issue of my son ” 

No more apt or broader words could have been used by 
the testator descriptive of the class intended; it was his 
thought and intention, so clearly indicted, as above, not 
only to provide for the two grarfdsons who were then in 
being, but to extend that bounty to all of the issue of his son. 

When the testator made his will, on July 5, 1898, he 
knew that his son, Ross, had two children; that each was 
a bov, and he also knew their names (R., 36). 

Is it not rather strange that this testator, whose sole and 
only testamentary thought was his own family posterity, 
singularly omitted to mention the names of his two grand¬ 
sons, assuming that they were the only ones intended to be 
remembered by him ; he did not even so much as describe 
them by their sex; on the contrary, throughout the will, the 
description is always “children” of my said son; and in one 
place it is “my children or grandchildren” but in no in¬ 
stance did he say the “sons” of my son, or “my grandsons.” 
Again, in connection with the payment of incomes to the 
“child or children” of his said son, Ross (upon the certain 
contingency there mentioned), the testator directed such 
payments to be made “to his, her or their lawfully appointed 
guardian or guardians” (R., 9). 













The testator knew that his son, at that time, had no 
daughters, therefore the use of the word “her” would be en¬ 
tirely colorless, unless it contemplated and intended to let in 
further and afterborn children, and which latter might, 
perhaps, include a girl. 

Again, the testator, in several paragraphs of his will, fixes 
the time of distribution of his estate as “upon the coining of 
age of the youngest of the children of my said son, Ross 

Thompson.” (Italics by counsel; R., 9.) 

From a grammatical standpoint the use of the word 
“youngest” would be inappropriate if but two children only 
were intended, although entirely apt and proper if the possi¬ 
bility of more than the then existing children of his son had 
been in the thought and mind of the testator, as it very evi¬ 
dently was. 

Again, in the seventh paragraph, where the period for 
distribution is fixed, and direction therefor given, the share 
of the grandchildren therein is to be conveyed and delivered 
“to the child or children of my said son, and to the sur¬ 
vivor or survivors of them” (italics by counsel; R., 9). If 
only the two then existing and born grandchildren were in¬ 
tended, there could not possibly, at any time, have been 
survivors (in the plural) as between those two. 

There is absolutely nothing disclosed on the face of this 
will, or in the record, that in the slightest degree would in¬ 
dicate any reason why this testator, possessed of this large 
estate, who was so solicitous that his estate should be pro¬ 
tected from extravagance and waste, who so plainly laid 
down an ultimate course of lineal descent as to all of his 
property, should now be supposed to have really intended to 
entirely exclude an afterborn grandchild. To impute any 
such intention to this testator would at once run counter 
to the very motives that he himself solemnly recorded as 
operating and influencing him in the disposition of his 

property. . , ... 

It is more likely that the testator, having provided life 

estates, or life annuities, in favor of his daughter, Mary Ida, 
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and son, Ross, with direction to the trustee to deliver to each 
of them a certain part or share of his estate, absolutely and 
in fee simple, should they live so long as the coming of age 
of the youngest child of his son, Ross, really had in mind 
the possibility of death of each said son and daughter before 
the arrival of the period so fixed for distribution, and doubt¬ 
less also further had in mind in that connection the ordinary 
rule against tying up one’s estate for a longer period than 
a life or lives in being and twenty-one years thereafter; for 
which reason it is neither difficult to understand nor to ap¬ 
ply the thought underlying this will in connection with the 
period fixed by the testator as the time for the distribution 
of his estate among his intended beneficiaries. 

Taking into consideration all of the provisions of the will, 
and construing the language in the light of all that he said 
as well as all that he really intended, as significantly summed 
up by him as above it would seem necessarily to result that 
the testator at least thought that he was placing his entire 
estate in trust for a number of years to come, and pending 
the final distribution of corpus he had provided incomes for 
life in favor of his son and daughter, with an ultimate dis¬ 
tribution to be made thereof between and among his said 
son and daughter (should they live so long), and all of the 
♦ children of his son, or the survivor or survivors of them, 
in existence at the period of distribution as so fixed by the 
will, and this entirely irrespective of whether his son should - 
or should not have further children. 

As already indicated, the testator was a man of very large 
means; his will contained not a single devise or bequest to 
a charity or to any person or persons whomsoever save only 
those in direct lineal descent from him; and, even as to them, 
his great underlying thought was to prevent extravagance 
and waste, by tying up his vast estate for a number of years 
in the future, with an ultimate distribution in which all of 
the issue of his son, then existing, should participate as 
beneficiaries and objects of his bounty. 
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As has been above stated, the one-half part of testator’s 
estate which has been set apart for the children of 
Thompson under the decree of December 30, 1901, supra, 
amounts, at this time, corpus ^ ^cumulations (exclusive 
of disbursements), to the sum of $1,134,000 (R., 37) . 

And thus die question arises whether that vast nl ,e " J 
is to be divided between the two grandchildren of testator 
who were living at the date of the will and death of testator^ 
to the entire exclusion of this afterborn brother of those 
beneficiaries and distributees; or whether they shall each 
and all equally share and enjoy the bounty o ieir gran 

gmndson°John W. Thompson (party ap^) has 
now come of age, and, by these proceedings, asks the cou 
U> exclude his youngest brother from any share in the esta£ 
As to this, however, be it remembered, that all of 
children of the testator’s son, Ross, that is to say, all M‘ the 
grandchildren of testator, then or thereafter born, steuid^ 
a perfect equality of heirship, and certeinythe afterWn 
child should not be excluded from participation ^ 

Unl "g aTuXnirg°Xof‘ S iaw! absolutely’prohibit 

of the will, as an entirety, than that adopted y 

below which absolutely excluded this afterborn chi ( P 

JSSt) from participating in any way in the estate of his 

gr an dfather. 

Authorities. 

A, has already been shown, the testator first provided 
annuities of *3,000 

hves^’iintiTthe youngest child of said Ross . J ho ^. 
should reach the age of twenty-one years, provided the fn 

period, he or she became entitled to a share 1 
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In the event the said annuitant, Ross Thompson, should 
die “before the arrival of his youngest child at the age of 
twenty-one years,” the amount of that annuity ($4,000) 
was directed to be paid by the trustee to “the child or chil¬ 
dren of my said son, or to his, her, or their lawfully ap¬ 
pointed guardian or guardians.” 

These provisions of the will would seem to sufficiently in¬ 
dicate the exact character of the interest, vested or con¬ 
tingent, of the two children,* Mary Ida and Ross, in the estate 
of their father, the testator, and this quite irrespective of the 
decree of December 30, 1901, supra; but for present pur¬ 
poses that particular matter need not at this point be further 
discussed. 

Let us, therefore, pass to a consideration of the respective 
rights and interests of the children of Ross Thompson in 
the estate of their grandfather, as secured to them by the 
terms of his will. 

In the first place, it may be observed that the testator did 
not (certainly not directly) devise or bequeath his estate 
either to his children or his grandchildren—the entire estate 
was devised and bequeathed to a trustee; the latter was 
directed to hold, manage and control it during the years 
and until a certain fixed period of time, namely, “the com¬ 
ing of age of the youngest of the children of my said son, 
Ross Tohmpson;” whereupon the trustee was directed to con¬ 
vey, transfer and deliver all of the trust estate then held by 
it to certain described beneficiaries, in equal shares, “abso¬ 
lutely aftd in fee simple” (R., 9). 

The language of the will contained no words of devise 
or gift (other than to the trustee), except the direction for 
the division of the estate when the time fixed for distribution 
should have arrived. 

The theory insisted upon on behalf of this appellant is 
that the testator did not intend to limit, nor did he in fact 
limit, his bounty to the two children of his son, Ross, who 
happened to be in existence at the time of the making of his 
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will or death; but that it was both his object and intention to 
make suitable distribution for all of the isme of his said son, 
bv a suitable distribution postponed for a number of years 
in the future; the exact period of the distnbution being se 
at the time expressed by the testator in somewhat varying 
forms but all thereof meaning substantially the same thing, 
thus, ’“the coming of age of the youngest of the children of 
my said sonor, “when the youngest child of my said son, 
Ross Thompson, shall arrive at the age of twenty-one years, 
and, finally, “to the child or children of my said son, an 

to the survivor or survivors of them” (R., 9). 

The testator was there not tying up his estate upon the 
possibility of a life or lives in being and twenty-one years 
thereafter merely for the benefit of his two grandchiidren 
who were then living, but for the benefit of all of his grand¬ 
children, as a class, comprising all of “the issue of my son 
who might be in being when the time so fixed for distnbu- 

tion should arrive. . 

4n V other construction would be entirely inconsistent 

with the great underlying thought of the testator, and would 
attribute to him an intention (in direct opposition to his 
stated purpose) to cut out certain of the issue of his son from 
participating in the bounty of his estate and pit 

There is nothing in the will which indicatesi that the 
testator had any reason or desire to exclude children that 
might thereatfer be born to his son; on the contrary, the 
latter were quite as much the objects of his bounty and 
solicitude as those who were in being at the tame of is wi 

There is probably no one subject quite so fruitfu of con¬ 
flicting decision as the matter of construction of wills; and, 
upon almost any given branch of the subject, divers au¬ 
thorities may be found both for and against ; and thus, after 
all, it naturally suggests itself to the careful thin ing min 
that each case is more or less controlled by its own partieu- 

lar facts. 


Thus, in the case of Trust Co. vs. McCoach, Collector (127 
F- R., 381), the court was called upon to construe a will in 
accordance with the laws of Pennsylvania, and the decisions 
of the highest court of that State; and., those decisions being 
found to, be in hopeless conflict, the Federal judge thus 
stated: 

“To me, the cases taken altogether are bewildering, 
and I could do no more than select the group that 
I thought to be the best fortified by reason and dis¬ 
card the other group entirely.” 

Again, in the leading case of Smith vs. Bell (6 Pet., 68, 
80), Marshall, C. J., thus stated: 

“It has been said truly, 3 Wils., 142, ‘that cases 
on wills may guide us to general rules of construc¬ 
tion; but unless a case cited be in every respect 
directly in point, and agree in every circumstance, 
it will have little or no weight with the court, who 
always look upon the intention of the testator as the 
polar star to direct them in the construction of 
wills. J ” 

Where a testator specifically names the particular objects 
of his bounty, there is, ordinarily, neither doubt nor need for 
construction. It not infrequently happens, however, that 
the objects of the intended bounty are designated, by class 
merely; for example, “children,” “grandchildren,” etc., and, 
in those cases, it frequently becomes necessary, as here, to 
ascertain and determine the class of persons iptended by a 
given devise or bequest, the most important factor in all such 
cases being the exact 'period when the class is to be so deter¬ 
mined ; is it to be determined as of the date of the will or 
death of testato?> or at sorpe future period? 

At the outset, it may be proper to remind the court that 
while the rule is laid down that the law favors the vesting 
of estates as well the ascertainment of members of a class as 
sopn as possible ; the rule itself is only on,e of convenieuce, 
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and it does not control when the reason for its application 
ceases, e. g., where distribution is postponed, as well, also, 
when, on the face of the will, an intention inconsistent with 

its application is apparent. 

Let us examine some of the English decisions bearing 
upon the question. 

In Weld vs. Bradbury, 1715 (2 Vem., 705), there was a 
bequest to the children of A, but the latter had no children 
either at date of will or death of testator. Held, that this 
must be construed as an executory devise to such children 

as A should at any time have. 

In Devisme vs. Mello, 1782 (1 Bro. C. C., 537) testator 

bequeathed the interest on a fund to A for life, and at his 
death to B; at B’s death, if before he is of age, to his brothers 
equally. B had two brothers in esse at the time of the will 
and death of testator, and a third brother bom after the 
death of testator. B died under age in the life of the testator, 
and all three of his brothers, supra, were living at the deat i 

of A, the life-tenant. ' . , 

Held, that as all three brothers were bom before the period 

of distribution (the death of the life-tenant), all are en- 

In Gilmore vs. Severn, 1785 (1 Bro. C. C., 582), testator 
bequeathed £350 to the children of A, in equal shares and 
proportions, as they should respectively attain twenty-one; 
and in case any of them should die under twenty-one, their 
shares to go to the survivor or survivors. At the testator s 
death, A had two children; afterwards, and dunng the in¬ 
fancy of the other, she had another child. 

Held, having been bom before the period of distribution, 
the youngest child is entitled to share with the others. 

In Ayton vs. Ayton, 1787 (1 Cox, 327), testator - 
queathed his entire estate, real and personal, to his wife for 
life, and, upon her death, to the children of B, to be equally 
divided among them. Two children of B were living at the 
death of the testator, and of the life-tenant, and three more 

were born thereafter. 
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Held, that the children living at the death of the life- 
tenant (that being the time fixed for distribution) are alone 
entitled. 

In Viner vs. Francis, 1789 (2 Cox, 190), testator be¬ 
queathed £2,000 to the children of his deceased sister, Mary. 
At the time of the will, there wore three children of his said 
deceased sister, but one thereof died during the lifetime of 
testator. Question arose as to whether or not the share of 
that child lapsed into the residuary estate. 

“Master of the Rolls (Arden) : As I said before, 
the general rule as settled by Devisme vs. Mello, is, 
that the children living at the time of the distribu¬ 
tion of the fund shall take; if it is to be distributed 
at the time of the testator's death, then such children 
as shall be then living; if distributable at the death 
of some other person, then the testator is to be sup¬ 
posed to mean such children as shall be living at the 
time of the death of such other persons. * * * 

The general rule, I take it, comes to this, to exclude 
all children, who, although living at the date of the 
will, yet die before the testator, and to include all 
those who are living at the time of the distribution, 
although born after the will or the death of the 
testator.” 

# 

In Andrews vs. Partington, 1791 (3 Bro. C. C., 401), 
testator bequeathed a fund to the children of A, in equal 
shares, payable at twenty-one. A number of children were 
bom after the death of the testator, but before the eldest had 
attained twenty-one. 

Held, that all of the children of A in esse when the eldest 
attains twenty-one (the period of distribution), are en¬ 
titled. 

In Hughes vs. Hughes, 1792 (3 Bro. C. C., 434), testator 
bequeathed a fund to the children of A, to be paid when the 
youngest attains twenty-one. Some of the children were 
bom after the testator's death. 

Held, all of the children are entitled. 





In Mainwaring vs. Beevor, 1849 (8 Hare, 44) testator 
bequeathed a fund to all the children of A, when the 
youngest attains twenty-one. 

Held, all the children, whether born before or after the 

testator’s death, are entitled to participate. 

In Oppenheim vs. Henry, 1853 (10 Hare, 4 ), 68 

bequeathed certain property in trust for “all my grand¬ 
children, to be equally divided among them twenty years 

after my decea^e. n , , 

Held, the grandchildren living at the testators death, 

and those horn afterwards before the period of distribution, 

are entitled. . . 

The above brief outline of English cases, for present pu - 

noses will suffice to indicate that the rule here asserted is 
neither novel nor unusual in its application in that country. 

Let us, therefore, turn to the cases in this country touc 
ing the same matter; and, in considering thosecases, it ^ 
be well to bear in mind that, by the terms of the will here 
under review, the bounty of the testator, in favor 
grandchildren, was neither intended nor permitted to take 
effect in possession immediately on the testator s death but 
was in terms, expressly limited to take effect m the future, 
and coupled to that is the further limitation of survivorship. 

In presenting these authorities, we will not for the 
moment undertake to distinguish between the cases in con¬ 
nection with the matter of the interest of the class being 
vested or contingent—our present purpose being to establish 
the proposition that the members of the class are to be de r- 
mined as of the date fixed for distribution, thus letting in 
grandchildren bom after the will and death of testator. 

The case of Annable vs. Patch (3 Pick., 163) 1S ' ns ru0 
tive There the testator devised and bequeathed certain o 
his 6 estate, real and personal, to his daughter and the children 
bom of her body, part of the devise being in ™" d ® r after 
a life estate to testator’s widow. His daughter had three 
children when the will was made, a fourth born afterwards 
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in the testator’s lifetime, all of whom survived the testator, 
and two more were bom after his decease. It was held that 
“the children of her body” meant all the children she might 
have. The court there remarked that if the testator had in¬ 
tended to limit his bounty to the children living when he 
made his will, he would have used words to so limit it. 

In Roundtree vs. Roundtree, 1886 (26 So. Car., 450), 
testator devised certain land to his wife for life, and at her 
death to be equally divided, sh&re and share alike, between 
testator’s surviving children. Held, that the remainder was 
to the children who survived the life tenant. 

In Evans’ Estate, 1893 (155 Pa. St., 646), the rule was 

thus stated: 

“But it is now settled that, where a particular 
estate or interest is carved out, with a gift over to 
the children of the person taking that interest, or of 
any other person, the limitation will embrace not 
only the objects living at the death of the testator, 
but all who shall subsequently come into existence 
before the period of distribution. Such a remainder 
vests in the objects to whom the description applies 
at the death of the testator, subject to open and let 
in others answering the description as they are born 
successively. As to the latter, the remainder is con¬ 
tingent until they are in esse, but then it immediatelv 
vests, and from thenceforth is attended by all the 
properties incidental to vested estates. Mining vs. 
Batdorff, 5 Pa., 505 ; Bower’s Estate, 11 Phila., 620.” 

In Campbell vs. Stokes, 1894 (142 N. Y., 23), testator de¬ 
vised his residuary estate in trust for his son and daughter, 
and upon the death of said son or daughter to transfer and 
deliver the share of the one so dying to his or her lawful 
issue per stirpes and not per capita. Held: 

“It is plain that, under settled rules of construc¬ 
tion, the issue of any child of the testator living at 
his death, took under the will a vested remainder in 
the share held in trust for the parent for life, subject 
to open and let in afterborn children, and to be di¬ 
vested before their death by the death of the parent.” 
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In Hovey v,. Nellis, 1894 (92 Mich., 374), testator de¬ 
vised his residuary estate (subject to life estates to his wi e 
and a son) “to the children of my said son, Louis Moran, 
and if my said son, Louis, shall die leaving no children, then 
to my heirs according to law.” The son, Louis had no 
thildren at the date of the will or death of testator, but 

three children were born to him thereafter. 

Held, that the first child, upon his birth, became pos¬ 
sessed of a vested remainder, subject to be reopened to let 
in afterborn children.” That remainder estate was twice 

^Tn^Wintr, 1896 (114 Cal., 186), testator devised cer- 
tain property to his wife for life, “then it is to be sold and 
the proceeds divided between my surviving brothers and 
sisters.” Question, whether the period of survivorship r* 
lated to death of testator or to death of wife when the Prop¬ 
erty was to be sold and proceeds divided. The court stated: 

“The question to what period survivorship is to re¬ 
late must depend rather upon the apparent intention 
of thetestator, in each case, than upon any rigid 
rule or^any technical words. And. this intention is 
to t, collected either from the particular disposition 
or the general context of the wilh ^ ^ 

“As a general rule, if a legacy be given to two or 
more to be equally divided between them, or to the 
survivor or survivors of them, the survivorship must 
be referred to the penod of division. (KusseU • 
Lone 4 Ves., 551; Elwin vs. Elwin, 8 Ves., 547 , 
Cnpps vs. Wolcott, 4 Madd., 15.) If a previous life 
e^ate be given, then the period of division is the 
• death of the tenant for life, and the survivors at that 
time take the whole. 

In Lynn vs. Hall (101 Ky„ 738) testator devised certain 

of his land “to my daughter-in-law, Polly Jane Lynn, 

i ohildren * * *. I have heretofore given to and 

made such provisions for my other children as I am able to 

do for them ” Polly Jane Lynn had five children living at 
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the death of testator, and three more children were thereafter 
born to her. Question, whether these afterbom children 
were entitled to share in the above devise. 

The court thus decided: 

“If the three children bom after the death of the 
testator are entitled to anything, they did not ac¬ 
quire it by inheritance or by any provision of the 
statute, as the father was living at the death of the 
testator and he was excluded by the terms of the will 
like the other children from participating in his 
estate. Nor would they anyway have taken by in¬ 
heritance anything from the grandfather’s estate as 
their father was living at the death of the testator. 
So whatever right the children have in the land is by 
virtue of the will of their grandfather. There is 
nothing in the record which indicates the testator 
had any reason for or desire to exclude the children 
which might be born to Polly Jane Lynn after his 
death, from taking an interest in the land. They 
were as much objects of his bounty and solicitude as 
those who were in esse at the time of his death. 
There being nothing in the will showing any inten¬ 
tion to exclude such children from participation in 
the estate devised, we are of the opinion that the 
children who were born after the death of the tes¬ 
tator take per capita with those who were born pre¬ 
vious to the death of the testator.” 

The rule was thus announced in the well-known and fre¬ 
quently cited case of Doe, Lessee of Poor, vs. Considine (6 
Wall., 458, 475): 

“Where there is a devise to a class of persons to 
take effect in enjoyment at a future period, the es¬ 
tate vests in the persons as they come in esse, subject 
to open and let in others as they are born afterwards.” 

Again, in the case of Cropley vs. Cooper (19 Wall., 167, 
177) testator gave and bequeathed to his daughter, Eliza¬ 
beth (at her mother’s death), the rents of a house in this 
District for and during her natural life and at her death 
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the property to >bo sold “ftnd the avails thereof beeome the 
ScST/ her rtiMro* or child, when he she, or they 
ETarrived at the age Of twenty-one years, ^> “ tere8t 
the meantime to be applied to their 

Said daughter, Elizabeth, had one child, William Coop 

c5,!S»i « 4»‘k of M*». »"*k“ 

was born to her after testator’s death. 

The court there thus stated: 

fiwas-a?a?AK3iss* 

death of his mother. 

In McArthur vs. Scott (118 U. S„ 340) the court thus 
stated the rule: 

■‘Words directing land to be conveyed to or divided 

Sr S amXayfSesurn^^ 

■not to the vesting ^"^Tequitable, to the 

ffi until the determination of the particular es¬ 
tate by the death of their parents. 

The same rule has been many times stated by text writers 
and amply supported by judicial decisions. 

Thus, 2 Jarman on Wills, p. 15b. 

“Whete a particular estate or interest is carved 
Vhfa * (rift over to the children of the person 
f,*! tw interest or the children of any other 
5Sn tch gift will embrace not only the objects 



living at the death of the testator, but all who . may 
subsequently come into existence before the period of 
distribution.” 

So. too, Tiffany, in his valuable work on Real Property, 
(sec, 122), thus states the rule: 

“Where there is a remainder to a class of persons, 
as to children, grandchildren, issue, or brothers and 
sisters, all the members of the class living at the time 
of testator’s death, * * * take prima facie 

vested, remainders, the benefit of the provision, how¬ 
ever being extended to others of the same class who 
afterwards come into being before the determination 
of the particular estate, the shares of those previously 
born being in that case proportionately diminished.” 

The author then illustrates.the rule: 

“Thus, in the case of a devise to A for life, and, 
after his death, to his children, or to the children of 
B, all such children living at testator’s death take a 
vested remainder, and likewise those afterwards born 
before the termination of A’s life estate, though, until 
one of' such class is in being, the remainder is, of 
course, contingent.’* 

Finally, and in connection with the rule so many times 
announced and adhered to, as above, is the matter of the 
meaning of the limitation to survivors of a. class, and whether 
the survivorship relates to the death of the testator or to the 
period when distribution to the class is directed to be made. 

Here bear in mind that in the instant case testator fixed 
the period of distribution and the limitation to survivors of 
the class in these words: 

“When the youngest child of my said, son, Ross 
Thompson, shall arrive at the age of twenty-one 
years, to deliver, transfer and convey * * * to 

the child or children of my said son, and to the sur¬ 
vivor and survivors of them,” etc. (R., 9)- 
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Where the gift is immediate, that is, to take effect in pos¬ 
session immediately upon the testator s death, there is, of 
course, no difficulty in ascertaining the period of survivor¬ 
ship intended; but where the gift is not to take effect imme¬ 
diately in possession, e. g where it is preceded by a previous 
interest, the question whether the survivorship intended 
(where there are otherwise no words of clear intent), refers 
to the death of testator, or to the period of division, has 
given rise to much controversy, as well conflict of decision. 

The decision of Vice-Chancellor Leach, in Cripps vs. Wol¬ 
cott, 1819 (4 Madd., 12), laid down the rule that if a legacy 
be given to two or more, equally to be divided between them, 
or to the survivor or survivors of them, and there be no 
specific intent to be found in the will, the survivorship is to 
be referred to the period of division; but if there be no 
previous interest given in the legacy, then the period of 
division is the death of the testator, and the survivors at his 

death would take the whole legacy. 

Inasmuch as the will here under consideration contains 
expressions of specific and clear intent, it will not be neces¬ 
sary to trace the doctrine announced in that case through 
the subsequent English decisions, nor in the courts in this 
country, some of which have adopted, and others of which 
have rejected, the authority of Cripps vs. Wolcott. This 
court, has heretofore, carefully analyzed the cases bearing 
upon the matter, in O’Brien vs. Dougherty (1 App. D. C., 

148). _ _ . 

There has never been any particular difficulty, in con¬ 
struing the word “survivor” or “survivors” where there is a 
specific intent found in the will, and we contend that there 
is such specific intent found in the present will. 

As has been already shown, the testator postponed the dis¬ 
tribution of his entire estate ( corpus) until a fixed time in 
the future, and, when that time arrived, such distribution 
was directed to be made among, and only among, those of 
the beneficiaries who should be living at that time—thus 









29 


excluding heirs-at-law and next-of-kin of one who might 
have died prior to such period of division. 

The several provisions of the will make this fact clear to 
a demonstration. 

Testator’s daughter, Mary Ida, and son, Ross, were each 
to have life annuities ($3,000 and $4,000, respectively), for 
life, or until the youngest child of said Ross Thompson 
reaches the age of twenty-one years, provided the annuitant 
should live so long (R., 9). 

That language means, and can only mean, that if the 
annuitants should die before the period fixed for distribution, 
supra , he or she at once loses all interest in the estate, and 
his or her heirs-at-law and next of kin take nothing. 

Again, the will further provided that in the event of the 
death of the annuitant, Ross Thompson, before the period 
of distribution, as above, the annuity of $4,000, which had 
been provided for him, shall, thereupon and thereafter, be 
payable “to the child or children of my said son, or to his, 
her, or their lawfully appointed guardian or guardians, out 
of the income of my said estate, and to be equally divided 
between them, * * * until the youngest child of my 

said son shall arrive at the age of twenty-one years” (R., 9). 

Here, too, the testator contemplated the possibility of the 
death of his son, the annuitant, Ross, prior to the period 
fixed for division and distribution, and made provision for 
the payment of said annuity to the child or children of his 

said son. 

And. finally, when the period so fixed for division and 
distribution shall have arrived, and in the event that the 
annuitants, Mary Ida and Ross, shall have lived so long, 
the trustee is directed 

“to deliver, transfer and convey unto my said daugh¬ 
ter, Mary Ida Thompson, and to my said son, Ross 
Thompson, and to the child or children of my said 
son, and to the survivor or survivors of them, all of 
my said estate then held by it in trust under the 
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provisoes of this my last will and testament, in what 
ever form my said estate may then exist, share and 
share alike” (italics by counsel; R., 9). 

It would indeed be difficult for a testator to have more 
clearly indicated a specific intent to limit the subject of his 
bounty and gift to the beneficiaries living at the period, of 

distribution. , ■ 

The daughter and son of testator were only to share in 

the distribution, if they lived so long as the period thereof, 
the then surviving grandchildren of testator were to share 
therein and the estate to be then distributed by the trustee 
and 2ided among the beneficiaries was “all of my estate 
then held by it” (trustee), and “in whatever form my sai 
estate may then exist, share and share alike («•,»)• 

language indicating testamentary intent could hardly be 

clearer. 


n. 

The Paramount Intention of Testator Will be CarriedOut, 
Where Necessary, Even to the Exclusion of Some Subordi¬ 
nate and Less Essential Particular. 

If we have now succeeded in demonstrating to the court , 
that this testator, by perfectly clear and «nambigu(ms a - 
guage, intended to extend his bounty, and did actuallyex 

such purpose and intent of the testator must be frustrated 
3* S naught by some other provision or provisions of 

^Counsel for appellees below contended, and doubtless will 



here again contend, what he there thus expressed in type¬ 
written memorandum filed by him: 

“If the will means, as contended by opposing coun¬ 
sel, that the distribution is not to be made until the 
youngest child that Ross Thompson may have at any 
time shall reach the age of twenty-one years, then 
it will be impossible for Ross Thompson to share in 
the division, because until he is dead it cannot be 
known what children may be born to him’ (pp. 
6-7). 

As to this, \)e it remarked, in the first place, that even if 
our contention, if sustained, should necessarily lead to that 
exact result (but which, as we shall below show, need not be 
the case), nevertheless, it would nowhere nearly approach 
the degree of injustice, or of failure to carry out the inten¬ 
tion of testator, that would result from excluding this after- 
born grandchild of testator from all participation in the 
bounty and gift of his grandfather. 

It is perfectly well settled that where a predominant pur¬ 
pose on the part of a testator is apparent, but doubt arises as 
to the method prescribed to effect such purpose, the doubt 
should be resolved in such manner as to accomplish, if pos¬ 
sible, such object and purpose of the testator; subsequent 
clauses in a will control prior clauses, and, of course, a codicil 
controls a prior will. 

Thus, in Taggart vs. Murray (53 N. Y., 233, 236), the 
court, speaking of this matter, said: 

“If, on comparison of the different provisions of a 
will, it is found to contain dispositions which are 
repugnant to each other, then it is the office of judi¬ 
cial interpretation to preserve, if consistent with the 
rules of law, the 'paramount intention of the testator 
as disclosed by the instrument, although in so doing 
it may defeat his purpose in some subordinate and 
less essential particular” (italics by counsel). 

See also to same effect 

Crozier vs. Bray (120 N. Y., 366). 
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Now let us see what was the great underlying thought of 
this testator and his predominant purpose and object. Was it 
to divide his estate among his children and grandchildren 

then in esse? m 

As has been several times pointed out, this was a family 

will, pure and simple, in which no others entered to the 
slightest extent, and it was down the direct line of linea 
descent. Testator’s main thought was that the corpus of his 
estate should go to the issue of his son at the appointed time; 
his subordinate purpose was to provide a maintenance, a 1 e 
annuity, for his daughter and son, respectively, with the 
possibility (and which testator very evidently himself 
thought rather remote) of permitting both daughter and 
son to share in the ultimate division and distribution should 
they live so long as the arrival of that period 

\ division and distribution to his grandchildren, so far 
as the actual corpus of his estate is concerned, was his pre¬ 
dominant purpose and object. That conclusion is irresistible 

from a reading of the will. ...» , 

Let us suppose for a moment that the subordinate or less 

essential purpose cannot here subsist with the predominant 
purpose, as above analyzed; can it be said, under ns recor , 
that any very great hardship would result from the require¬ 
ment that the lesser must yield to the greater and later ex¬ 
pression of intent—remembering that one of the concluding 
clauses of the will defines testator’s meaning of his intended 
gift and bounty as being “the issue of my soil (H., 10). 

Testator only provided a life annuity of $3,000 an $ , 
for his daughter and son, respectively, unless they shou 
live so long as the period fixed for division and distribution, 
in which event only they might each receive a share of the 

corpus of the estate. , u A 

That is what the testator intended and thought he had 

accomplished; but that purpose was, at once, defeated and 
set at-naught by the arrangement, inter partes mu e e ec i\ e 
by the decree of December 30, 1901, supra (R., 12- ), y 
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the terms of which, the daughter, Mary Ida, and son, Ross, 
at once each received the sum of $75,000 from the corpus 
of said estate, and one-half of said entire estate (less only 
the deduction of the above two amounts, aggregating $150,- 
000) was set apart for their use and benefit, and the incomes 
upon which have ever since been received by them, now 
covering a period of over thirteen years. 

When it is recalled that the one-half of said estate amounts 
to some $900,000 (R., 37) it needs but a little simple figur¬ 
ing to ascertain what said life annuitants have been receiv¬ 
ing. Instead of $3,000 and $4,000 a year, as above, they 
have been receiving, one-half each, for some thirteen years, 
the incomes from some $750,000 (being $900,000 less the 
cash payments of $150,000, supra) , and, in addition thereto, 
they together received said cash advance of $150,000 out of 
the corpus of the estate; all of which is in absolute and utter 
disregard of the mandatory and express terms and provisions 
of the will. 

And yet appellees insist that this minor must be excluded 
from any participation in the estate of his grandfather by 
the application of technical rules to give to the language used 
by testator a distorted meaning that he never, by the re¬ 
motest possibility, intended. 

The perfectly plain language of the will, and as to which 
there was not the slightest ambiguity, can be set at naught 
and defeated, in the one case, but here that identical lan¬ 
guage (so insist the appellees), must be given a narrow and 
restricted meaning, simply and only to cut out this afterbom 
grandchild. 

Quite aside from precedent or authority, the claim as¬ 
serted adverse to this appellant, particularly under all of 
the facts in this case, does not at all commend itself to one’s 
inborn sense of fairness and right. ] 

And so we suggest that, even if the subordinate and less 
essential purpose of testator must here inevitably and neces¬ 
sarily yield to the greater and predominant object and pur- 

6y 
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pose so clearly expressed and stated by him, in order to carry 
out the latter, it would not, under the facts in this case, be 
particularly unjust or unfair, nor would it defeat any part 
of the expressed intent of testator to the extent already ac¬ 
complished by said decree of December 30, 1901, as above 

P °ln te othw words, under the plain and unmistakable lan- 
„uaire of this will, as well the paramount intent expressed 
throughout the same, and under die authority of precedent 
as above, it would be perfectly proper to give effect thereto, 
even to the extent of making the subordinate and less es- 

sential particulars and provisions yield. 

And if the language “when the youngest child of my said 
son Ross Thompson, shall arrive at the age of twenty-one 
vears.” and other similar expressions, must mean the young¬ 
est child that Ross Thompson may have at any time, in 
order to let in afterborn children, thus excluding the con¬ 
tingent provision for said Ross Thompson, since until the 
death of the latter, it cannot be known what children mat 
be born to him; such construction would, nevertheless, be 

entirely proper as well justified herein. 

But let us pursue the inquiry further, and see if it be 
possible to so apply all of the provisions of this will as that 
each and all thereof may be carried out, and thus permit 
both of the children of testator to share in the corpus of the 
estate of the testator ( should they live so long as the period 
fixed by the testator for the division and distribution of his 
estate), and, likewise, permit all of testator’s grandchildren 
in esse at such time of distribution (including this appellant, 
the afterborn grandson), to participate and share therein. 

And this leads us to our next proposition, which may be 

thus stated: 
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m. 

The Intent of the Testator to Include Afterborn Children Can 
be Carried Out Consistently with the Other Provisions of 
the Will. 

As already remarked, testator evidently contemplated not 
only the possibility, but the probability as well, that his son, 
Ross, might die before the coming of age of the youngest 
child that he might have at any time, whether then or there¬ 
after born—a fact that is perfectly apparent from a reading 
of the will, and it would require neither a forced nor strained 
construction to so apply the provisions of this will. 

We need not, however, go to that extent, since it is en¬ 
tirely possible that all of the provisions may be applied 
herein, doing injustice to none and equality and equity to 

all. 

Treating the testator’s gift and bounty as intended for all 
his grandchildren, that is, all of the children and issue of his 
son, Ross, as a class, until the period of division and dis¬ 
tribution shall have arrived, the exact membership of that 
class can be determined when that period shall have arrived, 
and the class can be closed at that time. 

In other words, the class may, from time to time, open 
to let in afterborn children, until the class itself closes, by 
the limitation fixed by the will; in this case, when the young¬ 
est child of Ross Thompson reaches the age of twenty-one. 

This proposition is amply supported by text-writers and 
by the several decisions above cited, as well many others 
which might be added. It will not be necessary to repeat 
the same at any considerable length: 

Devisme vs. Mello (1 Bro. C. C., 537). 

Gilmore vs. Severn (1 Bro. 0. C., 582). 

Ayton vs. Ay ton (1 Cox, 327). 

Viner vs. Francis (2 Cox, 190). 



Andrews vs. Partington (3 Bro. C. C., 401). 

Hughes vs. Hughes (3-Bro. C. C., 434). 

Mainwaring vs. Beevor (8 Hare, 44). 

Oppenheim vs. Henry (10 Hare, 441). 

" Annable vs. Patch (3 Pick., 163). 

Roundtree vs. Roundtree (26 So. Car., 450). 

Evan’s Estate (155 Pa. St., 646). 

Campbell vs. Stokes (142 N. Y., 23). 

Hovey vs. Nellis (92 Mich., 374). 

In re Winter (114 Cal., 186). 

Lynn vs. Wall (101 Ky., 738). 

Doe, lessee of Poor, vs. Considine (6 Wall., 458). 
Cropley vs. Cooper (19 Wall., 167). 

McArthur vs. Scott (113 U. S., 340). 

To the above may be added the case of W entworth s 
Estate, 1887 (37 Ch. Div., 266), where testator bequeathed 
an income equally among grandchildren during their lives, 
to be paid-on their respectively attaining twenty-one. Five 
grandchildren were living at the testator’s decease; two were 
born subsequently and before the eldest had attained twenty- 
one, and one was born after the latter event. 

The court there affirmed the rule that, under a gift ol 
corpus to a clots, payable at twenty-one, the class must close 
upon arrival of the time of distribution; but in the case of 
income, it held that no inconvenience could arise from keep¬ 
ing the class open indefinitely, and so all of the children 

were allowed to participate therein. 

The case of McBride’s Estate (152 Pa. St., 192) may 

here be usefully referred to at some length. 

There, the testator, bv his will made four years le.ore 
his death, bequeathed a certain fund to a trustee, for die use 
of three children of his son. John McBride (naming them, 

see below)— 

“and for such other children lawful issue which he 
may have, the said sum to accumulate until the 
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youngest surviving of these children shall have at¬ 
tained the age of twenty-one years, at which time it 
is my will that the said shares be sold, and the pro¬ 
ceeds of the same be paid in equal shares to the 
said Charles Joseph, Catherine Philomena, and 
Francis Aloysius, McBride, children of my son, John 
McBride, and such other children lawful issue which 
he may have.” 

•• • « 

Question there arose as to the meaning of the limitation 
“the youngest surviving of these children,” which fixed the 
time for distribution. 

The auditing judge (Penrose, J.) who first heard the case 
thus expressed himself: 

“The general rule in case of a legacy to the chil¬ 
dren of a designated person is, that it shall not ex¬ 
tend to after-born children, but where it is given with 
any suspension of the time so as to make the gift take 
place at a future period, then such children shall 
take as are living at that period (Singleton vs. Gil¬ 
bert, 1 Cox, 63) ; and, hence, if the distribution is to 
be made when all attain" the age of twenty-one, or 
when the youngest attains the age of twenty-one, all, 
whenever born, may be admitted. Hughes vs. 
Hughes, 3 Bro. C. C., 434; 14 Vesey, 256. 

******* 

“As the law contemplates the possibility of the 
birth of issue, no matter what may be the age of the 
parents, no distribution of the principal could be 
made until the death of John McBride, because until 
then it could not be known that any of his living 
children would be the ‘youngest.’ The inconve¬ 
nience thus arising would, of course, be of no con¬ 
sequence if the testator’s meaning is clear and un¬ 
equivocal, but it is not to be lost sight of in constru¬ 
ing the will and in determining the meaning of what 
he has said See Bonaffon’s Estate, 14 W. N., 501. 
A construction which will satisfy the language used 
without leading to absurd or inconvenient results is 
to be preferred, still more so if the opposite construct 
tion will defeat the will altogether, and divert* the 
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bounty of the testator from those whom he manifestly 
intended to benefit, and give it to persons whom ne 
thought he had already sufficiently provided for. 


The conclusion was reached that the above words, the 
youngest surviving of these children,’’ referred to the chil¬ 
dren of the son, John McBride, named in the will and 
living at the time of its execution, and that the persons en¬ 
titled to the fund at the time for distribution were the chil¬ 
dren of said John, or their issue, living when the youngest 
survivor of the three children mentioned in the will attained 
the age of twenty-one. Such construction not only carried 
out the testator’s meaning and evident purpose, but it also 
saved the will from transgressing the act of April 18, 1853, 
Pennsylvania Laws, 503, limiting the period of a trust for 
accumulation to twenty-one years after the death of a tes- 


tator. /v> _ , ,, 

The conclusion of the auditing judge was affirmed by the 

orphans’ court, in banc, and on appeal by the supreme court 

of the State, the latter court in reaching the same conclusion 

thus stating: 

“The presumption is that the testator knew and en- 
deavored to comply with the law applicable to the 
trust he created, and if his will fairly admits of a 
construction which sustains the trust and gives the 
proceeds of it to his intended beneficiaries it should 
be adopted. It was in the light of these principles 
that the learned auditing judge read and construed 
the will, and the learned orphans' court in banc ap¬ 
proved the adjudication. * * * We think this 

construction is fairly warranted by the authorities 
referred to in the opinion of the learned auditing 
judge, and that by it effect is given to the manifest 
intention of the t^tator. 


Applying the principles and judicial decisions above con¬ 
sidered and discussed, it will be readily seen that the pro¬ 
visions of this will, including the manifest intention of the 
testator, can be made legally effective and carried out by 
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closing the class of grandchildren when the younger of the 

dL°th t lld T ’ m 6886 at the time of testator ’ s will and 

kJ, h ’i r tT heS ° f tWenty_one > thus letting in after- 

born children until the closing of the class, as above. 

tench suggested course of settlement of this estate will not 

“ ‘ ,d° equallt y a nd equity to all, but will really carry out 
the clear intent and purpose of the testator. 

; j le « ,fore > upon a proper construction of this will, accord- 

scheme ^ ‘ nt ® n ‘ IOn of the tesUlt or as gathered from its whole 
theme and plan as so carefully devised by him, and apply- 

mg^t iereto settled rules of construction, the following re- 

(1) The interest of the children of Ross Thompson as a 
class, m esse at the date of testator’s will and death, in the 
estate of the latte* is subject to reopen to let in after-born 

children untd the period fixed by the will for division and 
distribution of the estate. 

(2) The grandchildren of testator, as a class, will close 
upon the coming of age of the younger of the two children 
of Ross 1 hompson living at the death of testator. 

Distribution Intended by the Will is per Capita and 

Not per Stirpes. 

th^° Un n r th 'j a P pellant are not unmindful of the fact 
n hi t’ “, fudged that he is entitled to participate 

in his grandfather s estate it may be somewhat academic to 

enter upon any consideration or discussion of his exact legal 
proportion or share therein. ° 

Nevertheless, assuming that this appellant is of right 
entitled to share therein, and lest by silence it might be in¬ 
ferred that we in any way, assent to the division of the estate 
attempted to be made by the decree of December 30 1901 
rnpra, at a time when this appellant was not in being we 
venture to suggest that if the decree here appealed from 
be reversed, as we earnestly contend it should be, the right 









be appropriately reserved to appellant, when and as the 
same may be or become important or necessary, to insist 
upon a division of testator’s estate, at the period fixed for its 
distribution, as above, upon a per capita basis, which would 
be one-fifth to each beneficiary (assuming that both of the 
annuitants live so long), instead of upon the basis of one- 
sixth to this appellant, as the matter would now stand if he 
be admitted to participate under the decree of December 30, 
1901, mpra. 

Under a long line of authorities, not necessary to be here 
gone into, the words “share and share alike” fix the char¬ 
acter of division intended by testator as per capita and not 

per stirpes. 

Conclusion. 


Without further prolonging the argument of this case in 
the printed brief, it is both respectfully and earnestly sub¬ 
mitted that the decree below was erroneous and should be 


reversed. 


STANTON C. PEELLE, 
Attorney for Donald Drehr Thompson , a Minor. 


A. A. HOEHLING, Jr., 

C. F. R. OGILBY, Jr., 

Of Counsel. 


Washington, D. C., April 23, 1914. 
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Brief for the Appellant American Security 

and Trust Company. 


STATEMENT. 

This is an appeal by the American Security and Trust 
Company, trustee under the will of John W. Thompson, 
deceased, and Donald Drehr Thompson, who claims 
to be a beneficiary under said will, from a decree of the 
Supreme Court of the District of Columbia construing 
the seventh paragraph of the will. 


The Will. 

The material provisions of the will are as follows: 

By the first paragraph the executor is directed to pay 
testator’s debts; by the second paragraph the trustee 
appellant is made sole legatee and devisee in trust, 
by the third paragraph, power of management, sale 
investment, reinvestment, etc., is conferred upon the 
trustee. 

By the fourth paragraph the accumulation by the 
trustee of the net income (after deducting the amounts 
thereinafter directed to be paid by way of income to 
the beneficiaries), and its investment in stocks, bonds, or 
secured notes are directed, and it is provided that such 
excess of income, in each and every of the years during 
which this trust shall continue, shall go to and form a part 
of the body of my said estate, to be held by my said 
trustee and disposed of as hereinafter directed” (Rec., 

p. 9). 

By the fifth paragraph the trustee is directed to pay 
to the testator’s daughter, Mary Ida Thompson, out of 
the income, the sum of $3,000 annually during her life 
or until the coming of age of the youngest of the children 
of his son, Ross Thompson, as thereinafter provided, 
“should she, my said daughter, live so long.” 

By the sixth paragraph an identical provision is made 
for the testator’s son, Ross Thompson, in the sum of 
$4,000 annually. 

The seventh paragraph of the will is as follows: 

“Seventh. And upon this further trust, when 
the youngest child of my said son, Ross Thomp 
son, shall arrive at the age of twenty-one years, 
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to deliver, transfer, and convey unto my said 
daughter, Mary Ida Thompson, and to my said 
son, Ross Thompson, and to the child or children 
of my said son, and to the survivor and survivors 
of them, all of my said estate then held by it in 
trust under the provisions of this my last will 
and testament, in whatever form my said estate 
may then exist, share and share alike. Should 
my said son, Ross Thompson, die before the ar¬ 
rival of his youngest child at the age of twenty- 
one years, the said American Security and Trust 
Company, trustee, shall pay unto the child or 
children of my said son, or to his, her, or their 
lawfully appointed guardian or guardians, out of 
the income of my said estate, and to be equally 
divided between them, the sum of four thousand 
dollars annually in equal quarterly payments 
until the youngest child of my said son shall 
arrive at the age of twenty-one years. The 
division of my estate provided to be made by this 
paragraph of my last will and testament, shall 
be by conveyance, transfer and delivery abso¬ 
lutely and in fee simple” (Rec., p. 9). 

By the eighth paragraph the trustee is directed to 
keep a full account of all the transactions of the trust 
open to the inspection of any parties interested; by the 
ninth paragraph the trustee is directed to make payment 
of income by checks or drafts— 

“ drawn to the order of each of my said children, or 
grandchildren, as the case may be, and requiring 
their personal endorsement; and no assignment of 
the whole or any part of such payments provided 
to be made to them shall be recognized by my said 
trustee, nor shall any moneys be paid by my said 
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trustee in respect of any assignment, real or 
pretended, by my said children or grandchildren, 
or either or any of them, of any interest to which 
they may be or become entitled under the pro- « 

visions of this my last will and testament” (Rec., . 

p. 10). 

By the tenth paragraph a provision is made that any , 
beneficiary who attempts to contest the will shall not be 

entitled to receive any benefit under the same. # 

By the eleventh paragraph the corporation appellant 
is nominated executor; and by the twelfth paragraph, the 
amount of the compensation of the executor and trustee > 

is specified (Rec., pp. 8 to 11). 

The Situation of the Parties When the Will Was Made 

and When Testator Died. 

This will was executed on July 5,1898, and the testator 
died on July 11, 1901, leaving an estate of the value of 

about two million dollars (Rec., p. 2, 36). 

At .the date of the will the testator had two children, 

Mary Ida Thompson, aged 42 years, and Ross Thompson 
aged 38 years. The son, Ross Thompson, had married 
Wena DeBruler, on February 20, 1889, and there ha 
been born of that marriage two children, the appellees, 

John W. Thompson, born March 9, 1892, and Ross De i 

Bruler Thompson, born October 25,1895. 

When the will was made, the testator was familiar 

with his son’s family as well as his own, all of whom re¬ 
sided in Washington, and the fact that the two grand¬ 
children with whom he was familiar, who were then 
6 and 3 years old, respectively, were then the only children 
of his son, Ross Thompson. 


At the time of the testator’s death on July 11, 1901, all 
of the members of the family above mentioned were 
living, and the familiarity of the testator with them con¬ 
tinued (Rec., p. 36). 

The Offer for Probate, the Contest, and the Institution 

of this Suit. 

The will was offered for probate on October 8, 1901, 
by the trustee appellant, and on November 19, 
1901, the daughter of the testator, Mary Ida Thompson, 
filed a caveat denying its validity, upon the ground that 
her father was not of a disposing mind and memory 
in that at the time he had insane delusions as to his 
children (Rec., p. 4). 

Pending a determination of the issues thus raised the 
original bill in this suit was filed on November 25, 1901, 
by the testator’s son, Ross Thompson, naming as de¬ 
fendants the trustee appellant, the daughter, Mary 
Ida Thompson, and the grandchildren then in being, 
John William Thompson and Ross De Bruler Thompson, 
and the widow of the testator, Flora B. Thompson. 

The bill set up (Rec., p. 1, et seq.), the death of the 
testator, leaving real and personal property alleged 
to be of the value of more than $2,000,000; an ante¬ 
nuptial agreement between the testator and Flora B. 
Thompson, his widow, making a provision for her in lieu 
of dower; the fact that the complainant, Ross Thompson, 
and the defendant, Mary Ida Thompson, are the parties 
who would be entitled to his real and personal estate had 
he died intestate; the execution of the aforesaid instru- 
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ment which had been offered for probate as the will of 

t 

John W. Thompson, deceased; the filing of the petitions 
for probate and the caveat; the predicament of the estate 
and the difficulty attending the collection of its assets 
pending the determination of the validity of the will; 
the reluctance of the complainant to contest the will 
and his willingness to abide by it if his contention as to 
its proper construction should he held correct , that is, 
that he is entitled “to at once demand and receive an un¬ 
divided interest in the entire estate of his father 
the ambiguity of the instrument and particularly of the 
seventh paragraph thereof; the complainant’s contention 
that the provision of the ninth paragraph forbidding the 
alienation of the interests of the beneficiaries is invalid; 
the contention of the complainant that the provision of 
the will as to any beneficiary disputing the same is in¬ 
effectual as to him and the defendant, Mary Ida Thomp¬ 
son; that he is in need of the income provided for him by 
the will and that it can be secured to him only through the 
instrumentality of the equity court (Rec., pp. 1-7). 

The prayers of the bill are that a receiver be appointed 
to take charge of the estate; that the will might be 
construed and that the interest of the complainant 
might be declared to be vested in him free of any trust, 
and that guardians ad litem might be appointed, and 
process be issued in the usual course (Rec., p. 7). 

Samuel H. Kauffman was appointed guardian for the 
infant defendants, John William Thompson and Ross 
De Bruler Thompson, and J. J. Darlington, Esquire, 
appeared as their counsel. 
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The Compromise Agreement and the Decree of De¬ 
cember 30, 1901, Confirming it. 

Thereafter, on December 28, 1901, an agreement, 
which was incorporated in the decree of December 30, 
1901, was entered into by all of the parTie^^ffi^suit^t icT 
infants joining therein by their guardian ad litem , subject 
to the approval of the court (Rec., pp, 13-16). 

On December 30, 1901, a supplemental bill was filed 
alleging the execution of this agreement (Rec., p. 11). 

It appears from the decree (Rec., p. 12, et seq.), that 
answers were filed thereto and that the case was argued 
and submitted to the court below, and that it appeared 
to the court that the confirming of said agreement of 
compromise would “be to the best interest of all persons 
beneficially interested in said estate,” and “that if no 
settlement be made of said litigation the trial and deter¬ 
mination of the issues under the caveat filed by the said 
Mary Ida Thompson may result in the loss to the children 

of the said Ross Thompson of all interest and share in the 

% 

estate” (Rec., p. 16). 

It was therefore, by said decree, adjudged that the 
agreement of compromise was confirmed on behalf of the 
infant defendants; and that there was vested in the 
trustee appellant— 

“an undivided one-half interest in the estate of said 
John W. Thompson, in trust for the children of said 
Ross Thompson, in accordance with said instru¬ 
ment dated July 5th, 1898; provided, that this de¬ 
cree shall be without prejudice to any application 
that may be made hereafter to have the net income 
of the said one-half interest, or any part thereof, 
applied to the maintenance or education of said 
children or either of them” (Par. 2, Rec., p. 16-17). 



It was further adjudged that there was vested in the 
trustee appellant in trust for the said Ross Thompson 
an undivided one-fourth interest, and for Mary Ida 
Thompson, an undivided one-fourth interest, in the said 
estate; and that out of said interests there should be 
paid to Ross Thompson and to Mary Ida Thompson 
$75,000 each, upon the issue of letters testamentary, and 
that the remainder of said one-fourth parts should be held 
in trust for them, their respective heirs, executors, ad¬ 
ministrators, or assigns, until the youngest child then 
living of the said Ross Thompson should become 21 years . 
of age (Pars. 3, 4, Rec., P- 17.) 

The Ouestions Considered and the Questions Reserved 
by the Decree of December 30, 1901, for Future 

Determination. 

Bv said decree it was further adjudged: 

“5. Whether any child or children ol said Ross 

Thompson hereafter bom, if any, will be entitled 
under said will dated July 5, 1898, to any, and, 1 
so to what share in the undivided one-half of the 
estate of said John W. Thompson hereinbefore de¬ 
creed to be held by said American Security and 
Trust Company in trust for the children of said 
Ross Thompson, is not decided but is reserved by 
this decree; it being hereby adjudged and decreed 
that in no event are the children of said Ross 
Thompson, whether now living or hereafter bom, 
entitled under said will to receive, or have any 
claim upon, any part of the estate of said John W. 
Thompson except the one-half interest therein 
which is hereinabove decreed to be held in trust 
for the children of said Ross Thompson by the de¬ 
fendant, the American Security and Trust Com¬ 
pany, its successors and assigns” (Rec., pp. 17- 

18). 






It was further provided by the decree: 

“7. That the trusts and powers vested and re* 
posed in said American Security and Trust Com¬ 
pany, under the terms and provisions of said will 
shall continue in said company, except as modified 
by this decree’’ (Rec., p. 18). 

Questions which were considered to be involved in am¬ 
biguity were set out in paragraph ten of the original bill 
of complaint herein (Rec. ? p. 5), as follows: 

“That there is some question whether in the 
paragraph thereof numbered seventh the words 
To the child or children of my said son’ refer to the 
child or children of the complainant living at the 
time of the death of said John W. Thompson, or 
include any children that the complainant may 
have hereafter. 

“That there is some question also whether the 
words in said paragraph numbered seventh ‘and 
to the survivor and survivors of them’ refer only 
to the children of this complainant or to said 
children and this complainant and his sister, said 
Mary Ida Thompson, and also whether they refer 
to the survivor or survivors at the time of the 
death of said John W. Thompson, or at some other 
period, and indeed whether they have any legal 
effect at all. 

“That it is doubtful whether the interest given 
by said instrument to this complainant’s children, 
the defendants, John William Thompson and 
Ross De Bruler Thompson, is a vested interest.” 

* This decree of December 30, 1901, recited that serious 
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questions of law involved in respect of the construction 

of the will were (Rec., p. 13): 

“Whether the interests of said Mary Ida 
Thompson and said Ross Thompson are vested, 
or whether in order to take they must be alive 
when the period of distribution arrives, to wit: 
when the youngest child of said Ross Thompson 
becomes of age. 

“Whether said Mary Ida Thompson and said 
Ross Thompson and said Ross Thompson’s 
children take per capita, or whether each, con¬ 
sidering the children as a class, takes one-third. 

“Whether after-born children of said Ross 
Thompson take under the will and if so whether 
the period of distribution is postponed until such 
after-born children, if any, arrive of age. 

“Whether the caveat of Mary Ida Thompson 
creates an intestacy of her share.” 

The Events Giving Rise to the Present Controversy. 

Subsequently to these proceedings and on June 30,1904, 
a third child, Donald Drehr Thompson, was born to the 
complainant, Ross Thompson (Rec., p. 36). 

The defendant, John William Thompson, became 
21 years of age on March 9, 1913. 

No other change had occurred in the situation of the 
estate or of the parties interested in it since the entry 
of the decree of December 30, 1901, when, on May 29, 
1913, the proceedings leading to the decree appealed from 
were initiated by the filing of a petition by John W. 
Thompson (Rec., p. 18). 


/ 
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The Proceedings Leading to the Decree Appealed From. 

By his petition, John W. Thompson set up in brief 
the proceedings had herein, and that he is advised that— 

“the period of distribution of the estate under said 
clause Seventh of said will is the time of the coming 
of age of this petitioner’s brother, Ross De Bruler 
Thompson, and that no child of the petitioner’s 
father born since the death of said testator takes 
any interest, vested or contingent, in the estate 
of said testator under said will . . . and that 

under said will and under said decree there is now 
a vested interest in this petitioner of an absolute 
right to one-half of that part of the estate of said 
testator which, under said decree, is now held 
by said American Security and Trust Company 
for the benefit of children of said Ross Thompson, 
the right to the enjoyment of the same only being 
deferred or attempted to be deferred by said will 
until this petitioner’s brother, Ross De Bruler 
Thompson, shall become twenty-one years of 
age” (Rec., pp. 19-20). 

The petition prayed that Donald Drehr Thompson 
might be made a party defendant to the cause and that 
the Court should now determine “all questions involving 
the construction and effect of the will . . . not al¬ 

ready determined by the decree in this case, dated De¬ 
cember 30, 1901” (Rec., p. 20). 

Upon this petition Donald Drehr Thompson was made 
a party defendant, and a guardian ad litem and counsel 
were appointed for him. 

A rule was issued on June 5, 1913, to show cause why 
the prayers of the petition should not be granted (Rec., 

p. 22). 


r 




To this petition and rule the appellants filed their 
respective answers on June 13, 1913 (Rec., pp. 22 to 26) 
showing to the Court the proceedings theretofore had in 
the case and the questions involved and sought to be 
adjudicated by the summary method of a return to the 

rule to show cause. 

Thereupon the rule was discharged, and leave given 
to John W. Thompson to file an amended petition (Rec., 


pp. 27-28). 

The. amended petition of John W. Thompson was filed 
June 16, 1913, setting up briefly the same contentions as 
were contained in his original petition, but not asking 

for the issuance of a rule (Rec., pp. 28-30). 

The answer of the trustee appellant, filed June 27, 

1913 (Rec., p. 30), set up that it 

“upon advice neither admits nor denies at this 
time that by the proper construction of the will 
of the said John W. Thompson the period of dis¬ 
tribution of the estate under the seventh clause 
of the said will is the time of the coming of age 
of Ross De Bruler Thompson, and says that when 
and not until the said Ross De Bruler Thompson 
shall become of age the said question will arise 
and be for determination by this Court unless at 
that time occasion for the determination of said 

question shall not exist; 

“This defendant upon advice denies that no 
child of Ross Thompson, the father of the peti¬ 
tioner, born since the death of the testator, John 
W. Thompson, takes any interest vested or con¬ 
tingent in the estate of the testator under said 

will; . . 

“This defendant upon advice denies that under 



said will and under the decree of this Court in 
this cause entered on the 30th day of December, 
1901, there is now a vested interest in the peti¬ 
tioner of an absolute right to one-half of that 
part of the estate of the said testator which under 
said decree is now held by this defendant for the 
benefit of the children of said Ross Thompson; 

“This defendant upon advice denies that the 
petitioner is entitled to demand and recei\e now 
one-half of the intervening accumulation of in¬ 
come on said one-half of that part of the estate 
of the said testator, John W. Thompson, now held 
by this defendant.” 

The trustee appellant in this answer further set up 
that— 

“this defendant opposes the construction now 
given to said will and the provisions thereof con¬ 
tended for in and by said amended petition, for 
its own safety and protection, and also because 
of the duty and obligation it considers devolves 
upon it as executor and trustee to make proper 
presentation of the facts and considerations which 
afiects the interests and rights not only of those 
now in being but of those who may hereafter 
become entitled to an interest in said estate 
(Rec., p. 31). 

By this answer the trustee appellant submitted to the 
Court “that appropriate relief to the petitioner at this 
time would be an allowance for his maintenance from 
the income of the said property to be fixed by the Court 
with reference to the needs of the petitioner, the amount 
of income derived from said property and the probable 
interest of the petitioner therein,” as to which interest 



and income the trustee submitted data to the Court, 
showing the value of the property held in trust for the 
children of Ross Thompson to be about a million dollars. 

The answer of the infant, Donald Drehr Thompson, 
to said amended petition, filed July 14, 1913 (Rec., p. 33), 
set up substantially the same contentions as those con¬ 
tained in the answer of the trustee; and also set up the 
contention that this infant was not in being or a party 
to this cause when the decree of December 30, 1901, was 
entered, and that said decree does not confine this in¬ 
fant’s rights to an interest in the one-half thereof de¬ 
creed to be held in trust for the children of Ross Thomp¬ 
son “as in and by said decree it was attempted to be 
done.” 

The petitioner, John W. Thompson, on November 28, 
1913, moved to strike out that part of the answer of the 
infant, Donald Drehr Thompson, which related to the 
'validity of the decree of December 30, 1901, upon the 
ground that until it should be determined that the chil¬ 
dren of Ross Thompson born after the death of the tes¬ 
tator took an interest in the estate, the said Donald 
Drehr Thompson nas no right to be heard as to the 
validity of said decree (Rec., p. 37). 

On consideration of this motion, the court, on November 
28, 1913, struck out this portion of the answer of Donald 
Drehr Thompson, without prejudice to the renewal 
of the objection therein contained in case it should be 
held by the court that he is one of the beneficiaries under 
the will of the testator (Rec., p. 38). 

The infant, Ross De Bruler Thompson, answered by 
his guardian ad litem and submitted his interests to the 












protection of the court, and Ross Thompson and Mary 
Ida Thompson also answered, admitting the averments of 
the amended petition (Rec., pp. 35, 38). 

The Decree Appealed From. 

Upon this record the case came on to be heard in the 

court below, and it was decreed— 

“that by the seventh paragraph of the will of John 
W. Thompson, deceased, a copy of which will is 
Exhibit A to the original bill of complaint in this 
cause, the only children of the respondent, Ross 
Thompson, whether heretofore or hereafter born, 
who are entitled to share in the distribution of the 
estate of John W. Thompson, deceased, are the 
petitioner John W. Thompson and the respondent 
Ross De Bruler Thompson, and that no other child 
of said Ross Thompson is entitled to any share in 
said estate or in the income thereof under any 
provision of said will. 

“The other questions relating to the construc¬ 
tion of said will which are suggested in said 
amended petition of John W. Thompson, or in the 
answers thereto, are hereby reserved for the fur¬ 
ther consideration and determination of the court’ ’ 
(Rec., p. 39). 

It is from this decree that the present appeal is taken. 

ASSIGNMENT OF ERRORS. 

The errors assigned by the appellant corporation as 
trustee on this appeal are as follows: 

1. The court erred in its construction of the seventh 
paragraph of the last will and testament of John W. 

Thompson, deceased. 
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2. The court erred in holding that, of the children 
of the respondent, Ross Thompson, only those born prior 
to the death of the said John W. Thompson are entitled 
to any share in the estate of said decedent. 

3. The court erred in holding that the only children 
of the respondent, Ross Thompson, whether theretofore 
or thereafter born, who are entitled to share in the dis¬ 
tribution of the estate of the said John W. Thompson, de¬ 
ceased, are the petitioner, John W. Thompson, and the 
respondent, Ross De Bruler Thompson. 

4. The court erred in holding that no child of said 
Ross Thompson born after the death of said John W. 
Thompson is entitled to any share in said estate, or in 
the income thereof, under any provision of the last will 

and testament aforesaid. 

5. The court erred in holding that no child of said Ross 
Thompson, other than the said John W. Thompson and 
Ross De Bruler Thompson, is entitled to any share in said 
estate, or in the income thereof, under any provision of 
the last will and testament aforesaid. 

6. The court erred in holding that the respondent, 
Donald Drehr Thompson, a minor, is not entitled to 
any share in the estate of said John W. Thompson, 
deceased, or in the income thereof, under any provision 
of the aforesaid last will and testament. 

7. The court erred in holding that no child of Ross 
Thompson, born hereafter is entitled to any share in the 
said estate, or in the income thereof, under any provision 
of the last will and testament of said John W. Thompson. 













8. The court erred in determining at this time who 
“are entitled” to share in the distribution herein, inas¬ 
much as the time for distribution has not yet arrived. 

9. The court erred in determining at this time who “are 
entitled” to share in the distribution herein, inasmuch 
as it does not appear that any occasion has arisen or will 
arise requiring such a determination” (Rec., p. 40). 

ARGUMENT. 

Contentions Made by the Trustee Appellant. 

The adjudication of the court below that John W. 
Thompson and Ross De Bruler Thompson are the only 
children of Ross Thompson who are entitled to share in 
the distribution of the estate of John W. Thompson, 
deceased, is erroneous, if other children of Ross Thomp¬ 
son may be or become at the time of the distribution en¬ 
titled to share in it, or if the interests of the two children 
named in the decree are not indefeasible. 

The trustee appellant contends on these points that 
any child of Ross Thompson born before the time of dis- 
tribution is entitled to share in the distribution, and that 
the interests cf the children who may happen to be in 
being before the time of distribution will be defeated by 
their not surviving at that time. 

The reasons why the trustee appellant makes these 
contentions are: first, that it is advised that it is its duty 
to have ascertained and finally adjudicated the true 
construction of the will, the execution of’which it has 
assumed; second, that it is advised that children of 
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Ross Thompson yet unborn who may come into being 
before the time of distribution are represented in this 
proceeding only by it as trustee; and third, that it is 
advised for its own protection to obtain an authoritative 
adjudication as to the construction of the said will 
before proceeding to distribute thereunder. 

It would perhaps be possible to pass upon the conten¬ 
tions above suggested without determining what is the 
time of distribution. However, in aid of the solution of 
the questions necessarily involved in this appeal, the 
appellant calls to the attention of the Court the fact 
that from the decree appealed from it follows that the 
time of distribution is the time when the younger of the 
two sons living at the time of the testator’s death comes 

of age. 

The trustee appellant therefore makes the contention 
that the time of distribution is the time when the youngest 
child of Ross Thompson, whenever born, attains the age 
of twenty-one years. 

A further consideration is pertinent, viz, that it need 
not now be determined whether the time of distribution 
is the coming of age of the second son of Ross Thompson, 
inasmuch as when he does come of age, he may be the 
youngest of the children of Ross Thompson, whenever 
bom, nor is it necessary now to determine the other 
questions adjudicated by the decree appealed from. 

The contentions made by the trustee appellant are, 

therefore, four in number, viz. 

1. Children of Ross Thompson, born aftef the 
death of the testator, but before the time of dis- 
tribution, are entitled to share in the distribution 
equally with the two children who were bom 
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during the testator’s lifetime. (Assignment of 
Errors, 1 to 6.) 

2. The interests of John W. Thompson and Ross 
De Bruler Thompson are contingent upon their 
surviving at the time of distribution, or if vested, 
are subject to be diverted by their death before 
the time of distribution. (Assignment of Errors, 

1 to 6.) 

3. The time of distribution is the time when the 
youngest child of Ross Thompson, whenever 
born, attains the age of twenty-one years. (As¬ 
signment of Errors, 1 to 6.) 

4. There is no present occasion for the deter¬ 
mination of the questions adjudicated by the de¬ 
cree appealed from. (Assignment of Errors, 8 to 9.) 

Children of Ross Thompson Bom After the Death 
of the Testator but Before the Time of Distribu¬ 
tion are Entitled to Share in the Dist ibution 
Equally with the Two Children who were born. 
During the Testator's Lifetime. 

The general intention of the testator as gathered 
from the entire will and the terms used therein, as well 
as the settled rules of construction of wills, are incon¬ 
sistent with the restriction of the distribution of the 
property held in trust for the children of Ross Thomp¬ 
son to any number less than all of them. 

Appellants’ Construction is Natural and Consistent With 
the General Purposes and Terms of the Will. 

The testator’s purpose was, he declared (Par. Tenth, 
Rec., p. 10), “to provide my children and the issue 
of my son with an income, and to prevent, so far as I can 
do so, the wasting of my estate.” 
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To prevent so far as he could the wasting of his estate, 
he apparently attempted to allow only a part of the in¬ 
come to be distributed and to accumulate the surplus in¬ 
come for as long a period as the rule against perpetuities 
would allow. He made a provision which (if construed 
as it is sought to be construed by the trustee appellant) 
directed an accumulation during “a life in being” that 
of his son, Ross Thompson—and “twenty-one years 
thereafter,”—until the coming of age of Ross Thompson’s 
youngest child. 

The testator desired to restrict the enjoyment of his 
children, Ross and Mary Ida, to the receipt of a fixed 

income until the ultimate distribution, and, upon the 
death of his son before the time of ultimate distribution, 

to provide a like income for his son’s “children or 

“issue.” 

It is natural to suppose that a provision for income 
or maintenance which was, upon the death of a father, 
to go to his children, would be intended for all of his 
children, as all of the children and not two or any other 

number less than all would be presumed during the life- 

• / 

time of the father to benefit indirectly from the payments 
to the father. To substitute less than all for the father, 
if the father should die, would be to fail to accomplish 
what the testator evidently intended—that is, a continu¬ 
ation of the same bounty which had theretofore come to 
the children through their father. 

The children of Ross Thompson are described and desig¬ 
nated by the same general terms in that part of the 
will which directs the distribution to them of the princi¬ 
pal of the estate as they were in that part wherein the 



income is directed to be paid them, and it would seem to 
follow that the same “children” were intended. 

Furthermore, when the will was made the testator knew 
that he had two children, Ross and Mary Ida, and he also 
knew he had two grandchildren, John William and Ross 
De Bruler. He was equally familiar with all and with the 
names of all. Yet in directing the distribution of his property 
he designated Ross Thompson by name and Mary Ida by 
name, but John William Thompson and Ross De Bruler 
Thompson he did not designate by name. 

Obviously the reason was that he did not intend that 
they specifically should be the objects of his bounty. 
They were but members of a class which was growing in 
numbers, and it was that class, viz., the “children” of 
Ross Thompson, to whom he intended this portion of his 
property to go. 

To have selected particular ones of these children to the 
exclusion of others would have been a preference or in- 
equality. No such intent appears. 

The only preference or inequality which can be read 
upon the face of the will is the somewhat usual preference 
that the bulk of his property should descend in the male 
line. 

There is nothing in the phraseology employed by 

the testator to indicate any intention other than to 

dispose of his property in this natural and reasonable way, 

unless it can be inferred from the provisions with regard 

to his son, in case his son should live to share in the final 
* • 

distribution. 

Thus, in regard to the payment of income until 
the time of distribution, the will reads, “should he, my 








said son, live so long,” and in regard tc the principal, 
the will directs that his son should share with his daughter 
and his son’s children, and the survivor or survivors 
of them, in the final distribution (Rec., p. 9). 

It might be argued that if the testator supposed 
his son would live to share in the final distribution, he 
had in mind not all of the children of his son, whenever 
bom, when he fixed the coming of age of the youngest son 
as the time of distribution. 

In considering the will as a whole, however, and 
in giving effect to the general intent of the testator as 
manifested therein, it is submitted that little importance 
should be attached to-this speculation. 

If he did contemplate his son’s living to share in the 

distribution, the mistake was a natural one. Most 

men contemplate living until their youngest children 

shall attain 21, and to few men would it occur that it 

could not be certainly determined whether they had so 

• 

survived until their own deaths. 

It is conceivable that a court might give weight 
to this speculation in determining the time of distribu¬ 
tion, but it should not control the determination of the 
membership of the class to whom distribution is to be 
made. 

Moreover, the question of Ross Thompson’s participa¬ 
tion in the ultimate distribution, whether or not he 
shall survive, has been eliminated and settled by the 
decree of December 30, 1901; and the question as to who 
is to participate now arises solely with regard to his 
children. 




23 


Numerous other phrases used by the testator which 
relate directly to the membership of the class desginated 
as the children of Ross Thompson, are consistent only 
with the general and natural purpose of the testator as 
hereinabove stated. 

The expression “survivor and survivors of them,” 
which is used in the seventh paragraph (Rec., p. 9), with 
reference to these children, is inconsistent with the 
restriction of this distribution to only two children, for 
there can not be survivors of a class consisting only of 

two. 

The expression “his, her, or their” guardian or guar¬ 
dians (Rec., p. 9), is inconsistent with a restriction 
of the distribution to only the two children living, as 
they were, the testator well knew, both boys. 

When referring to the children whose arrival at twenty- 
one shall determine the time of distribution, the word used 
is “youngest,” not “younger.” Of two children there is 
no youngest. Of more than two children, there is. 

These phrases recur wherever these children are re¬ 
ferred to. The only place in the will where the distribu¬ 
tees are not referred to as “children” is in the tenth para¬ 
graph (Rec., p. 10), where they are designated as “the 
issue of my son,” which, if it has any significance at all, 
is more consistent with a designation of all of the children 
than it is with the designation of only two. 



The Authorities Are to Effect That All Children Coming 
Into Being Before the Time of Distribution are Ad¬ 
mitted Into the Class. 

Inasmuch as the time of distribution is to be the time 
of the coming of age of the youngest child of Ross Thomp¬ 
son, which the testator contemplated would occur some¬ 
time after his death, and which will actually so occur, the 
persons included within the class designated as the chil¬ 
dren of Ross Thompson are to be determined as of the 
time of distribution and not as of the time of the testator’s 
death. This rule is indisputably established by the 
authorities. 

The rule is thus stated by Jarman in his Treatise on 
Wills: 

“An immediate gift to children (as in a gift to 
take effect in possession immediately on the testa¬ 
tor’s decease), . . . comprehends the chil¬ 

dren living at the testator’s death (if any) and 
those only.” . . . 

“Where a particular estate or interest is carved 
out, with a gift over to the children of the person 
taking that interest, or the children of any other 
person, such gift will embrace not only the objects 

living at the death of the testator, but all who may 
subsequently come into existence before the period 
of distribution. Thus in the case of a devise or 
bequest to A for life, and after his death to his 
children or (what is a better illustration of the 
limits of the rule, since, in the case suggested the 
parent being the legatee for life, all the children 
who can ever be born necessarily come in esse dur¬ 
ing the preceding interest) to A for life, and after 
his decease to the children of B, the children (if 
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any) of B living at the death of the testator, to¬ 
gether with those who happen to be born during 
the life of A, the tenant for life, are entitled, but 
not those who may come into existence after the 
death of A. . . . The principle, indeed, seems 

to extend to every future limitation; e. g., to a gift 
to the testator’s children, to be divided among 
them at the end of twenty years after his death. , 
“It has beep also established, that where the 
period of distribution is postponed until the attain¬ 
ment of a given age by the children, the gift will 
apply to those who are living at the death of the 
testator, and who come into existence before the 
first child attains that age, i. e., the period when the 
fund becomes distributable in respect of any one 
object or member of the class.” 

2 Jarman on Wills, 6th American (Bigelow’s) 
Edition, pps. 167-172. 

The same rule is more briefly stated in Williams on 
Executors: 

“The leading principle is, that where a bequest is 
made to ‘children’ in a class, children in existence 
at the death of the testator, and these alone are 
entitled; ... It must however be observed 
that children born after testator’s death may be 
entitled under a bequest to ‘children’ in a class, in 
cases where the division of the fund among the 
legatees is deferred until a particular period which 
takes place after his decease. Thus where legacies 
are given to ‘the children’ of A, when a child or 
children attain a particular age, or to be divided 
amongst them at the death of B, any child who 
falls under the description at the time when the fund 
is to be divided, is entitled to a share, although not 
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bom tffl after the testator’s death, and although 
bom of a subsequent marriage, and whether the 
gift be vested or contingent.” 

2 Williams on Executors, 7th American (Ran¬ 
dolph & Talcott’s) Edition, pps. 341-347. 

Cited in support of this proposition are a multitude of 
cases decided in England and in almost every jurisdiction 
in the United States. A few of the many cases supporting 

this rule are now to be considered. 

In Ward vs. Tomkins, 30 New Jersey Equity (3 
Stewart), 3, one Tomkins, by his will, “gave part of his 
residuary estate to the children of his son Daniel, with 
direction to his executors to invest it for the benefit 
of those children, and to divide it equally between them 
as they should respectively come to the age of twenty-one 
years.” At the time when the will was made and at the 
time of the testator’s death, Daniel had but two children. 
After the testator’s death and before the elder of those 
children became of age, another child was bom, which 
was still living when the eldest attained the age of 
21 years. The question considered by the court was 
whether all three of the children participated in the gift 
or only the two who were in existence when the testator 
died. The court said : 

“ A bequest of a corpus or aggregate fund to chil¬ 
dren as a class, where the gift is not immediate, 
vests in all children in existence at the death of the 
testator, but so as (where there is no evidence of 
intention to the contrary) to let in children subse¬ 
quently coming into existence before the period of 
distribution. Where, therefore, there is a post¬ 
ponement of the payment of the legacy until a per- 
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iod subsequent of the death of the testator, 
every person answering the description at the 
time fixed for the division will be entitled, though 
not in esse at the death of the testator; unless it is 
apparent from the will that the testator intended 
to limit the legacy to such of the class as would 

answer the description when the will took effect 

• •* 

by his death. (Citing authorities.) Words direct¬ 
ing a division or distribution between two or more 
persons or objects at a future time is equivalent 
to a direction to pay at that time. Jar. on Wills, 
655; May vs. Wood, 3 Bro. C. C., 471. . . . 

“The three children are entitled to the fund in 
equal shares, to be paid to them as they respect- 
tively attain their majority” (30 N. J. Eq. 4). 

Barnum vs. Bamum, 42 Maryland, 251, Chief 
Justice Alvey, in delivering the opinion of the court, said: 

“But with respect to the persons to take in 
remainder, the same rule does not apply. The 
gifts in remainder are not to the legatees nomi- 
natim, or to any definite member, but the de¬ 
scription of the objects of the bounty is made 
by the use of the collective terms, ‘children or 
descendants/ thus making the gifts to classes, 
the individual members of which were indefinite/ , 
• • • 

“Where a particular estate or interest is carved 
out, with a gift over to the children of the person 
taking that interest, as in this case, such gift 
over will embrace not only the objects living at 
the death of the testator, but all such as may sub¬ 
sequently come into existence before the period 
of distribution; Meddleton vs. Messenger, 5 Ves., 
136; and in such case, the children, if any, living 






at the death of the testator, take an immediate 
vested interest in their shares, subject to the 
diminution of such shares, that is, to their being 
divested pro tanto as the number of objects is 
increased by future births, during the life of the 
legatee for life” (citing authorities). 42 Mary¬ 
land (star paging), 310-312. 

In Hamletts vs. Hamletts’ Executor, 12 Leigh (Va.), 
350, a case came before the Court of Appeals of Virginia 
involving a will whereby a testator bequeathed the 
residuum of his estate after his wife’s death or remarriage 
to be divided equally among James, Mary, Patsey, 
Nancy, Narcissa (who were the testator’s children), the 
children of his son George, the children of his daughter 
Elizabeth, the children of his son Bedford, deceased, 
and the children of his daughter Obedience. George, 
Elizabeth, and Obedience had children living at the time 
of the testator’s death and additional children were born 
to them after his death and during the widow’s lifetime. 
The court below held (p. 355): 

“That such of the grandchildren as were in esse 
at the death of the testator took vested and trans¬ 
missible interests; such interests being liable, 
however, to be diminished by the birth of other 
grandchildren; and that the after-born children, 
as soon as they came in esse , took likewise vested 
and transmissible interests.” 

The decree of the Court of Appeals of Virginia affirm¬ 
ing this conclusion of the lower court was entered pur¬ 
suant to an opinion which the reporter notes was mis¬ 
laid. 




In Minnig vs. Batdorff, 5 Pennsylvania State Reports, 

503, a will was construed wherein was contained this 
item: 

, Item, that when my said daughter depart thsi 
her natural life, the children which are come or 
bom of her body shall hold and possess my said 
land or plantation. Item, I do give and bequeath 
my land and plantation, (at the time of my said 
daughter s decease,) to the children which are 
come and bom of and from her body 
and their heirs and assigns forever.” 

The testator died in 1794, when his daughter Eliza¬ 
beth had two children. After the death of the testator 
she had four other children. The court said: 

Looking to the almost unbroken current of 
decisions, commencing with Boraston’s case, 3 
Rep., 19, which settles the rule of construction 
that must govern here, it was hardly to have been 
expected that we would be called on, at this late 
day, to reaffirm principles that have long ago 
passed into rules of property. ... But in 
devises to children, where the question has been 
most frequently agitated—at what period are the 
objects which are to take to be ascertained?—the 
rule is- different. When there is an immediate 
gift to children, those only living at the testator’s 
death will take; but it is now settled, that where 
a particular estate of interest is carved out, with 
a gift over to the children of the person taking 
that interest, or of any other person, the limitation 
would embrace not only the objects living at the 
death of the testator, but all who shall subse¬ 
quently come into existence before the period 
of distribution. Such a remainder vests in the 









objects to whom the description applies at the 
death of the testator, subject to open and let 
in others answering the description as they are 
bom successively.’’ 

5 Pennsylvania State Rep., 504-505. 

In Stevenson vs. Lesley, 70 New York, 512, the action 
was to obtain a construction of a will which contained 
the following clause: 

“All the rest, residue of my estate . . . I 

give, grant, devise, and bequeath to (trustees) in 

trust for my grandchildren, namely, the children 
of my son Alexander M. Lesley, and the survivors 
of them share and share alike, and the children of 
my daughter Ellen J. Stevenson, deceased, and 
the survivors of them share and share alike, to be 
paid, and conveyed to each of said children respec¬ 
tively as they each become of age, in equal shares, 
and in the meantime the income of my estate shall 
be applied to the necessary support, maintenance, 
and education of each of said children under the 
care of said executors.” 

When the testator died five children of his son and four 
children of the daughter survived him. Two years after 
the testator’s death another child was born to his son. 
The Court of Appeals of New York, in its opinion, said 
(p. 517): 

“The devise here being to a class to take effect 
in enjoyment at a future time, the child of Alex¬ 
ander M. Lesley, born subsequent to the death of 
the testator and before the time for the distribu¬ 
tion of any part of the corpus of the estate has ar¬ 
rived, is entitled to share therein.” (Citing au¬ 
thorities.) 



“The judgment below should be modified by in¬ 
serting the provision adjudging the nght of^chil¬ 
dren of the testator’s son, Alexander M. Lesley 
born before the time of distribution, to share in t 

estate.” 

A case cited with approval by the New York Comt of 
Appeals in the case just quoted from was that of Johnson 
*. Valentine, 4 Sanford, 36, wherein the Superior Court o 
the City of New York had occasion to construe a w 
whereby certain property was devised to trustees— 

“In trust, to apply the income to the " 

children and family of the said Teums Tiebo 
Johnson and John Johnson, respectively, until 

the youngest child of each shall £ 

tain twenty-one years of age. at whieh^a 
estate so left by my will to the father shall vest 
in the children of such father or their hens in 
and forever.” 

The court said (p. 45): 

“It is also well established, that when there is a 
devise to a class of persons, to take effect in enjoy¬ 
ment at a future period, the estate vests in the per¬ 
sons as they come in esse, subject to open and let 

in others, as they are bom afterwards,” 

- * 

The court then cited and discussed authorities, and 
particularly a case in which the time of distribution was 
the death of a life tenant, and continued (p. 45): 

“In the one case the estate was devised to the 

remainderman‘immediately after the death of the 

tenant for life. Here ‘the estate left by the father 
is to vest in the children when the youngest child 
attains the age of twenty-one.’ The interest by 
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both provisions is equally fixed, but the possession 
is postponed until the happening of the event 
which is to determine the prior interest.” 

The rule above stated was therefore applied. 

In the case of Ballard vs. Ballard, 18 Pickering, 41, the 
Supreme Judicial Court of Massachusetts had occasion to 
construe a will which contained this clause: 

“Item, I give and devise to my grandchildren, 
the sons and daughters of my said sons, Joseph 
and John, and my daughter, Sally Carter, after the 
expiration of ten years from my decease, all those 
lands and tenements which I have now given the 
improvement of for ten years as aforesaid to my 
sons, Joseph and John, and my daughter, Sally 
Carter, to have and to hold to them, their heirs 
and assigns forever.” 

The court, speaking through Chief Justice Shaw, said 
(p. 43): 

i 

“Most of these grandchildren were living at the 
time of the death of the testator, and iii regard to 
all those, the devise must be deemed a vested re¬ 
mainder, subject, however, to open and let in all 
those who might be afterwards born and who 
should be entitled to take under the will. . . 

“It is found, that after the decease of the testa¬ 
tor and before the expiration of the ten years, 
there were born John S. and Noah L., children of 
John Ballard, and George L. and Elizabeth, the 
children of Joseph Ballard, in behalf of whom the 
estate opens; so that according to the principle 
stated, they are entitled to take equally with those 
who were living at the decease of the testator. . . . 
Such after-born grandchildren come precisely 
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within the description of those intended by the 
testator to share in his bounty; and they therefore 
will take, unless prevented by some inflexible rule 
of law. The rule permitting a vested estate to be 
divested by subsequent and contingent events may 
be attended by some inconvenience; but it will ap¬ 
pear fully from the authorities, that such considera¬ 
tions of inconvenience have not been considered 
sufficient, in many analogous cases, to prevent the 
firm establishment of the rule.” 

In Webster vs. Welton, 53 Connecticut, 183, a suit for 
the construction of a will came before the Supreme 
Court of Errors of Connecticut. The will provided: 

“On the first day of July, 1885, or as soon after 
that time as is practicable, I order and direct my 
said trustees to provide and pay over the prin¬ 
cipal sum of said trust fund in value and portions 
as follows . . • and to my grandchildren, 

children of my said son, Noah B. Welton, or of 
such of them as shall at the time be living, and 
to be equally divided between them, one-fifth 

part.” 

When the will was made and the testator died, Noah 
B. Welton had four children. Eight years thereafter he 
was divorced and remarried, and another child was born 

to him. The court said (p. 184): 

“The testator gives the legacy in question to a 
class, that is, to his grandchildren, children of 
his son, Noah B. Welton. Under a similar pro¬ 
vision this court has very recently held that 
children born after the death of the testator take 
equally with children living at his death. Jones 
Appeal from Probate, 4-8 Conn., 67. This rule 


p 











has ‘nearly universal application with hardly a 
dissenting authority,’ and controls the case at 
bar, unless a disposing intent can be discovered 
in other parts of the will. 

In the same will specific bequests had been made by 
name to the four grandchildren who were living at the 
testator’s death and in connection with this gift the 
legatees were described not only by name but as “my 
grandchildren, children of my son, Noah B. Welton.” 
From this it was argued that only these four children 
were contemplated by the testator when he used the 
same phrase “my grandchildren, children of my said son, 
Noah B. Welton,” in the clause in question. But the 
court held that as the legacy in the clause in question was 
by its terms “a class gift” the case was not taken out 

of the general rule. 

A case almost invariably cited when this doctrine is 
under consideration is that of Mainwaring vs. Beevor, 
decided by the Vice-Chancellor, 8 Hare, 44, 68 English 
Reports Reprint, 266, wherein was construed a will which 
contained a residuary gift to trustees with the direction 
to maintain the testator’s grandchildren, the children 
of his two sons, until they severally attained the age 
of 21, and to accumulate the surplus, and when and as 
each of such grandchildren should attain the age of 21 
years, to pay to each of them two thousand pounds, and 
as soon as all and every one of said grandchildren should 
have attained their ages of 21 to pay aftd divide the trust 
fund amongst all and every of said grandchildren. The 
court considered fully the rule which has already been 
noticed (Jarman on Wills, supra, p. 25), by which 
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property which is distributable as children become 21 
years of age is held to be distributable among such chil¬ 
dren as shall come into being before the time when the 
eldest becomes 21; and the difficulty of reconciling such 
a rule with the distribution directed in the will before the 
court, which was not to be made until all the children 
should attain the age of 21 years. A portion of the opinion 
is as follows (p. 50): 

“If the objects of the testator’s bounty can be 
confined to children of his sons living at his death 
which independently of the fact that there is one 
son who had no children at that time, I am clear 
can not be done in this case—it might be possible 
to get at the conclusion which I have already men¬ 
tioned, that the moment the eldest attained 21, 
the period pointed out for division arrived. If it 
be once admitted that a child born after the death 
of the testator may take, all the inconvenience 
is let in and the eldest child may have to wait 
for an indefinite time, so long as children may con¬ 
tinue to be born. How in that case, is it possible 
to limit the class in the way suggested, which is 
that, the moment the youngest child in esse at¬ 
tains 21, there is to be a division, although there 
may be an unlimited number of children born 
afterwards? I do not see how the inconvenience 
pointed out can be avoided. The words of the will 
do not require immediate distribution. . . . 

“Declare that, according to the true construc¬ 
tion of the will of William Carver, the testator 
in the pleadings named, dated the 18th day of 
March, 1835, the plaintiffs, as representing the 
existing children of William James Carver, are 
not entitled to a division of the trust fund in the 


pleadings mentioned, in exclusion of any other 
child which may be hereafter bom of either 
William James Carver or James Carver, but until 
some such other child shall be born, they are en¬ 
titled to the income of such trust fund; and that 
the said plaintiffs will be entitled to the principal 
thereof, if no other such child shall be born and 
attain the age of 21 years.” 

See, also— 

Hawkins on Wills, 71. 

2 Redfield on Wills, 11. 

Theobold on Wills, 142. 

The Admission of Afterbom Children Into the Class of 
Distributees is Not Inconsistent With a Holding 
That the Interests of the Two Children Were Vested 
at the Testator’s Death. 

In the argument of this case in the court below it was 
contended that the interests of John W. and Ross De 

i ^ 

Bruler became vested at the time of the death of the 
testator, as though, if the court held those interests so 
vested, it necessarily followed that no other children of 
Ross Thompson born afterwards became or might be¬ 
come entitled to share in the distribution. 

The conclusion that no other children might become 
entitled does not follow from the holding that the 
interests of these two children were vested. This cer¬ 
tainly appears from the authorities which have been 
cited wherein the interests of children were vested. 
It may be well to call attention also to cases in this court 
and in the Supreme Court of the United States, which 
support this statement. 


In Craig vs. Rowland, 10 Appeals, D. C., 402, this 
court had before it a devise to two joint devisees for 
life, with a provision that if one of them should marry 
leaving living issue of such marriage and such issue or 
their descendants should be in being at the time of the 
death of the survivor of the devisees for life, such issue 
should take in fee simple. The question was whether 
the remainder to the issue of the devisees for life was con- 
tingent until the death of the devisees for life. 

This court held that the remainder '‘became a vested 
remainder in fee in the first child born or that came into 
being and capable to take, and did not wait for the death 
of the father;” but this court also held that “this re¬ 
mainder thus vested was subject to open and let in the 
afterborn children.” 10 Appeals, D. C., 418. 

In Fields vs. Gwynn, 19 Appeals, D. C., 99, this 
court had before it a similar question and said (p. 113): 

“Applying the foregoing tests, we are of opinion 
that the deed of settlement operated to create a 
vested remainder in the issue of Ella P. Gwynn, 
who were then living, subject to be opened to let in 
any child that might be born to her afterwards.” 

In Cruit vs. Owen, 25 Appeals, D. C., 514, this court 
affirmed a decree of the court below construing the will to 
mean that “the equitable title in remainder” of certain 
real estate so vested in certain of the plaintiffs and de¬ 
fendants “subject to have the said title opened to let in 
any afterborn child or children, if any, of the defendant, 
Ann E. J. Cruit.” 25 Appeals, D. C., 518. 
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.■This case was affirmed by the Supreme Court of the 
United States in Cruit vs. Owen, 203 U. S., 368. 

Whether, therefore, the will of John W. Thompson is 
construed according to its natural and plain provisions, or 
according to what would be expected to be the intention 
of a testator situated as was he, or is construed as have 
been similar wills following settled rules of construction, 
'the result is the same. The children of Ross Thompson 
born after the death of the testator, but before the time of 
distribution, are entitled to share in the distribution 
equally with the two children who were born during the 

testator’s lifetime. . 

There is next to be considered whether the interests o 

such children are defeasible by their not surviving until 

the time of distribution. 

The Interest, of John W. Thompson and Ross De 
Bruler Thompson are Dependent Upon Their Sur¬ 
viving at the Time of Distribution, or if Vested 
are Subject to be Divested by Their Deaths Be¬ 
fore the Time of Distribution. 

No question as to the applicability of this provision 
for survivorship to. Mary Ida and Ross Thompson now 
exists, for as declared in the bill of complaint (Rec., pp. 
5-6), the possibility of its application to them was a 
-reason which would have led Mary Ida and Ross to have 
contested the will if their acquiescence had not been 
secured by the compromise and decree of December 30, 
1901. That decree settled the question as to. them by 
vesting their shares in them absolutely and indefeasibly. 
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A Literal Reading of the Will Makes Survivorship at 
Time of Distribution an Essential to Taking There¬ 
under. 

« 

Upon a literal reading of the will there can be no 
escape from the conclusion that the interests of the chil¬ 
dren of Ross Thompson are dependent upon their sur¬ 
vivorship at the time of distribution. The provision of 
the will is— 

“upon this further trust when the youngest child 
of my said son, Ross Thompson, shall arrive at the 
age of twenty-one years, to deliver, transfer, and 
convey unto my said daughter . . . and to 

my said son ... and to the child or children 
of my said son and to the survivor and survivors 
of them all of my said estate then held by it in 
trust under the provisions of this last will and testa¬ 
ment in whatever form my said estate may then 
exist share and share alike” (Rec., p. 9). 


If the provision for distribution did not contain the 
words “and to the survivor and survivors of them,” it 
might be fairly argued that the testator intended the 
interests of these children to be indefeasibly vested. 

If, however, the testator intended anything by the 
use of these words, he intended that what would have 
been distributed to all of the children, should, in the case 
of the decease of one or more of them, go to increase the 
share of those surviving. 

The time when the survivorship is to be determined 
is, literally, the time of distribution. ; , 

-—It is of little moment whether this provision of the 


^will constituted an ^executory gift whichdoes not take 




effect or Vest until the youngest child arrives at the age 
of 21 years—which would be a literal reading of this pro¬ 
vision—or constitutes a present gift, which vests in 
the children of Ross Thompson living at the time of the 
death of the testator, subject to be divested by their 
failure to survive. Either construction would accom¬ 
plish the testator’s purpose, and it seems that different 
terminology is applied by different courts to such a situa¬ 
tion without a difference in result. 

The Authorities Are to the Effect that the Distributees 
Interests Are Subject to Defeat if They do Not 
Survive at Time of Distribution. 

In Page on Wills, sec. 656, page 767, the rule is thus 
stated: 

“There is, however, a large class of cases which 
some courts class as vested and others as con¬ 
tingent. These are cases where there are in ex¬ 
istence persons who, by the terms of the gift, 
could take if the particular estate were to deter¬ 
mine at once, but who may, by conditions sub¬ 
sequent, be incapable of taking if the particular 
estate should determine at a future time. In this 
class of cases the usual contingency inserted is 
either an express or implied provision that any 
of the beneficiaries who die before determination 
of the particular estate shall thereby be divested 
of all their interest and remainder, and that sub¬ 
sequently born beneficiaries may take; as where 
the estate is given to one for life and upon his 
death to such of his children as may be alive at 
the death of the life tenant. It is, in such cases, im¬ 
possible to determine who the beneficiaries will 



be, until the particular estate determines. In cases 
like this some authorities call the interest of the 
children a vested interest, subject to be divested 
• on a condition subsequent.’’ 

I 

It is undoubtedly true that the controlling authorities 
in this jurisdiction favor the early vesting of estates and 
interests, but it is not at all inconsistent with those au¬ 
thorities to hold that the interest of such children of Ross 
Thompson as have come into being, had vested, sub¬ 
ject to be divested by their decease prior to the time of 
distribution. 

In this connection, the reasoning of the Court of 
Appeals of Virginia in the case of Brent vs. Washington, 
18 Gratton, 526, is helpful. The will there under con¬ 
sideration contained the following clause: 

“I give to my son, Henry Fitzhugh, the sum 
of one thousand pounds, Virginia currency, in 
trust, that he shall apply the interests and profits 
thereof towards the support and maintenance of 
my daughter, Ann Baylor, to her sole and separate 
benefit, free from the debts, contracts, or control 
of her husband, during her natural life, and after 
her decease, to divide the principal equally 
amongst. her children and their representatives, 
according to the statute of distributions. 

The Court after stating the general rule that the chil¬ 
dren living at the death of the testator take vested inter¬ 
ests in remainder which are liable to be divested pro 
tanto so as to let in any other children who may be born 
during the life of the tenant for life, and that such inter¬ 
ests on their death would devolve upon their representa¬ 
tives, said (p. 529): 
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“And such undoubtedly would have been the 
construction in this case, if the words ‘and their 
representatives according to the statute of dis¬ 
tributions,’ had been omitted. There would then 
have been nothing from which an argument could 
have been drawn in favor of regarding the interests 
of Mrs. Baylor’s children as contingent, except 
that the gift to them is in the form of a direction to 
divide the fund among them after the death of Mrs 

Baylor.” 

The court then stated that this postponement of the 
distribution was only to let in a life interest in another 
and was therefore a postponement merely of the enjoy¬ 
ment, not of the interest, (which rule is considered con¬ 
trolling in this jurisdiction also); and also considered the 
fact that the word “representatives” is sometimes con¬ 
strued merely as a word of limitation. The court then 

concluded (p. 530): 

“And the persons thus described take under the 
gift as purchasers. They are in the events contem¬ 
plated direct objects of the gift. These words can 
not be construed as words of limitation merely, 
for personal property, on the death of the owner, 
does not devolve upon the distributees, but upon 

the executor or administrator. . • • The only 

construction which the words will admit of is, that 
the representatives are to take in the place 
and stead of the children, in case any of the chil¬ 
dren should die in the lifetime of Mrs. Baylor. . . . 

This substituted limitation in favor of the repre¬ 
sentatives of the children operates, in technical lan¬ 
guage as a‘conditional limitation,’ defeating the 
remainder limited to the children before its 
natural expiration.” 
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Similarly, in the case at bar. If one of the children 
die the survivor or survivors are intended to take in place 
of the child so dying, and the interest of the child dying is 

thereby defeated. 

So, also, in Johnson vs. Valentine, 4 Sanford, 36, which 
has already been quoted from, where the will provided for 
a distribution when the youngest of the children of a son 
should attain the age of 21 years, the court held that 
under the provisions of the particular will there construed 
that the interests of each of the children as they come 
into being were indefensibly vested. In coming to this 

conclusion, however, the court said (p. 45): 

“The vesting of interest doe^ not depend upon 
the condition of surviving, until the youngest child 
shall attain the age of twenty-one years. Had the 
devise been to such of the children as should be 
liv in g when the youngest of the class attained the 
age of twenty-one years their survivorship at that 
period would have been a condition , and the 
estate would have been limited to those only who 
survived at that period.” 

The case most frequently cited in this jurisdiction and 
which is undoubtedly controlling as to all points therein 
adjudicated, is Doe vs. Considine, 6 Wallace, 458. The will 
which was construed in that case was that of William 
Barr, which contained the following provision: 

“I give and devise unto my sons-in-law . . . 

(a certain farm) in trust (first) for the use of my 
son John M. Barr during his natural life . . . 

And in case my said son, John M. Barr, should die 
leaving a legitimate child, or children, then also in 
trust for Maria, wife of the said John M. Barr, in 
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case she survive him during her natural life, for the 
purpose of maintaining herself and the said child 
or children and educating said children . . . 

And upon the decease of Maria Barr, wife of the 
said John M. Barr, in case she survive him, if not, 
then upon the decease of the said John M. Barr, I 
do further give and devise the remainder of my 
estate in said farm unto the legitimate child or 
children of the said John M. Barr and their heirs 
forever. If my said son leave but one child as 
aforesaid, then I gve and devise said farm to him 
or her or his or her heirs forever. But if he leave two 
or more children then I give and devise the said 
farm unto such children and their heirs, to be 
divided between them. But should my said son, 
John M. Barr, die without leaving any issue of 
his body, then, and in that case I do give and devise 
the remainder of my estate in the said farm unto 
my said sons-in-law (naming them) and their heirs 
forever.” 

Mary Jane Barr was a daughter of John M. Barr living 
at the time ot the testator’s death. Her father, John M. 
Barr, lived four years longer than the testator, and her 
mother outlived her father by twenty years. The Court 
held that the will gave (p. 473)— 

“A vested remainder in fee simple to the child of 
John M. Barr, living at the time of the death of 
the testator, subject to open and let in the par¬ 
ticipation of afterborn children and liable to be 
divested by their dying before their father, but not 
liable to be defeated in any other event.” 


In supporting this view, the Supreme Court quoted 
with approval from Blanchard vs. Blanchard, 1 Allen, 

227: 

“Yet if the estate is limited to another in the 
event of the death of the remainderman before the 
determination of the particular estate, his vested 
estate will be subject to be devetsed by that event, 
and the interest of the substituted remainder¬ 
man, which was before either an executory devise 
or a contingent remainder, will, if he is in esse 
and ascertained, be immediately convex ted into 
a vested remainder.” 6 Wallace, 476. 

In McArthur vs. Scott, 113 U. S., 340, a devise in 
remainder to grandchildren was held to be a vested de¬ 
vise. Yet a direction in the will that if any grandchil¬ 
dren shall have died before the final division leaving 
children, they shall take and receive the share which 
their parent would have been entitled to, was held to 
have this effect (p. 381)—“to divest the share of any 
grandchildren deceased leaving issue and to vest that 
share in such issue.” 

In the case of Dodd vs. Winship, 144 Massachusetts, 
461, the will of one John Hooper was under considera¬ 
tion, whereby the residue of his property was devised to 
the appellant trustee to pay the income to the widow 
during her life, and at her decease “to pay, convey and 
assign the trust pioperty to and among my children, 
their heirs, personal representatives and assigns in equal 
proportions, the issue of any deceased child to stand 
in their parent’s stead and receive their parent’s share.” 
A child of the testator, who survived him, received a cer¬ 
tain sum from the trustees, but died during the lifetime 





of the widow, leaving six children against whose inter¬ 
est this payment was charged by the trustee. This charge 
was disallowed by the courts. The Supreme Judicial: 
Court of Massachusetts held that the children of the 
testator took interests which vested at his death, and 
that the testator’s intention was to postpone the enjoy¬ 
ment of the estate by his children until the death of the 
widow. The Court then said (p. 464): 

“It is not a reasonable construction of the clause 
we are considering, that the words ‘issue of any 
deceased child’ refer only to the issue of any child- 
who died before the testator. He is speaking of 
the time of the decease of the widow, the time of 
the final distribution of the property. ... It 
was the intention of the testator, not merely to 
postpone the enjoyment to the period of distri¬ 
bution, but to create a condition subsequent, that 
if any child died before the widow leaving issue 
such issue should take under the will as substi¬ 
tuted legatees. The case falls within that class of 
cases where it is held that a devise creates a vested 
interest determinable by some future condition 
or contingency. Blanchard vs. Blanchard, 1 
Allen, 223, and cases cited; MacArthur vs. Scott, 
113 U. S., 340. Dwight B. Hooper took a vested 
interest liable to be divested and defeated if he 
died before his mother leaving issue.” 

It was, therefore, held that the payment to him could 
not be credited to the trustee and charged against the 
interest of his children. 





Survivorship Refers to the Time of Distribution. 

In Jarman on Wills, 6th American (Bigelow’s) Edition, 
volume 2, at pages 662 et seq., there is to be found an 
exhaustive discussion as to the time to which words of 
survivorship refer where the gift made by a will is not 
an immediate gift. 

The case of Cripps vs. Wolcott, 4 Mad., 11, is ful y 

examined and approved. . t - 

In that case the testatrix gave her real and personal 

estate in trust for her husband for life, and after his de¬ 
cease directed that her personal estate should be equally 
divided between her two sons, A and B, and her daughter 
C, “and the survivors or survivor of them, share and 
share alike.” (It is to be noted that these are precisely the 
phrases used in the will now under consideration.) A 
died in the lifetime of the husband, and B and C, the 
survivors at his death, claimed the whole. Sir J. Leach 
Said * 

“It would be difficult to reconcile every case 
upon this subject. I consider it, however, to be 
now settled, that if a legacy be given to two or 
more, equally to be divided between them, or to 
the survivors or survivor of them, and there be no 
special intent to be found in the will, the survivor¬ 
ship is to be referred to the period of division. 

Then followed a discussion as to what was the period of 
division, as to which there is no question in the present 

case. 

Commenting upon this decision, Jarman says (page 

673): ” A . 

“The rule of construction which he propounded 

seems to be so reasonable and covenient for gem 




eral application that it is not surprising that subse¬ 
quent judges have been favorably disposed to its 
adoption, as will appear by tire cases about to be 
stated.” 

Among these cases is that of Vorley vs. Richardson, 8 
D. Gex M. & G., 126, where there was a general bequest in 
trust for the testator’s wife until his youngest child should 
attain 21 years, and on that event happening, to be divi¬ 
ded among his said wife and all his children (naming them) 
as tenants in common, with benefit of survivorship, and it 
was held that the words of survivorship, being connected 
with the period of division, must prima facie be taken to 
refer to that period. 

Jarman concludes (p. 675): 

“In this state of the authorities one scarcely 
need hesitate to affirm, that the rule which reads a 
gift to survivors simply as applying to objects 
living at the death of the testator, is confined to 
those cases in which there is no other period 
to which survivorship can be referred; and that 
where such gift is preceded by a life or other prior 
interest, it takes effect in favor of those who 
survive the period of distribution and of those 
only. . . . The rule in Cripps vs. Wolcott is 

not only settled, but is one which the court never 
seeks to evade by slight distinctions.” 

This court, in the case of O’Brien rs. Dougherty, 1 App. 
D. C., 148, refused to apply the rule of Cripps vs. Wolcott, 
to a devise of the legal estate in lands for life to the testa¬ 
tor’s widow, “and after her death to revert to my surviv¬ 
ing children.” It was held in that case by this court that 
the survivorship is to be referred to the death of the testa- 
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tor. This court based its decision, however, squarely 
upon the ground that the rule above stated was not ap¬ 
plicable to a devise of real estate. This Court said (p. 161): 

“It is true that the supreme courts of several of 
the States, whose opinions are entitled to great 
respect, after some fluctuation in their conclusions, 
hold the contrary doctrine, and maintain the 
principle of Cripps vs. Wolcott as applicable to both 
real and personal estates; and these cases have been 
cited and relied on by the counsel for the de¬ 
fendants in this case. But not being able to adopt 
and follow the authority of Cripps as. Wolcott, as 
' applicable to the devise of real estate, we cannot 
follow the decisions based upon that case.’ 

This limitation upon the doctrine of Cripps vs. Wolcott, 
is, of course, inapplicable to the present case, not only 
because O’Brien vs. Dougherty involved the vesting of 
title to real estate, but because in the present case no legal 
title at all is vested in the children of Ross Thompson. 
They have at the most but an equitable interest m a 

future distribution to be made by a trustee. 

In the case of O’Brien vs. Dougherty, this court relies 
upon and quotes as authority Mr. Jarman’s conclusions, 
as set forth in his treatise on wills, and the following pas¬ 
sage from the opinion is significant as to the probable 
holding of the court, had the property devised by the will 
not been a legal remainder in real estate. This Court said: 

“In the larger and more comprehensive work of 
Mr. Jarman, that on Wills, he reviews the decisions 
both prior and subsequent to that of Cripps vs. 
Wolcott, and after showing what the former rule 
was, he shows the present state of the English law 
to be, that where there is a gift of personal estate 




to a person for life or any other limited interest, 
and after the determination of such interest to 
certain persons nominatim, or to a class of per¬ 
sons as tenants in common, and the survivors of 
them, these words are construed as intended to 
carry the gift to the objects who are living at the 
period of distribution . But as to the real estate 
there is no such settled rule of construction, though 
there are cases in which judges have said there 
should be no distinction in the application of the 
rule.” 1 App. D. C., 160. 

No subsequent case in this court appears to have 
squarely decided the applicability of this, a settled 
doctrine elsewhere, in this jurisdiction. The reasoning 
of some of the cases, however, may be helpful. 

A recent case before this court was that of Johnson vs. 
Washington Loan & Trust Company, 33 App. D. C., 242. 
In that case, the question of survivorship was expressly 
fixed in the will by the phrase, after a direction to sell, 
“and the proceeds thereof to be distributed among my 
daughters living at my death ” (p. 248). In determin¬ 
ing, however, whether the interests of the daughters 
were vested, the court quoted with approval a pas¬ 
sage from Cropley vs. Cooper, 19 Wallace, 167, 174, 
wherein the Supreme Court had said: 

• i 

“ ‘A bequest in the form of a direction to pay at 
a future period vests in interest immediately, if 
the payment be postponed for the covenience of 
the estate or to let in some other interest. The pay¬ 
ment of debts is an instance of the former, and a 
prior temporary provision for some other per¬ 
son, as for Elizabeth Cropley, in this case, is 
an instance of the latter. In all such cases 






it is presumed that the testator postponed the 
time of enjoyment of the ultimate legatee for 
the purpose of the prior devise or bequest. A 
devise of lands to be sold after the termination of 
a life estate given by the will, the proceeds 
to be distributed thereafter to certain persons, 
is a bequest to those persons, and vests at the 
death of the testator’ ” (33 App. D. C., 259). 

It is significant of the state of the law on this point 
in this jurisdiction that the case of O Brien vs. Dougherty 
not only was, as before noted, a devise of the legal re¬ 
mainder in real estate, but it was a case in which the 
enjoyment was “postponed to let in some other interest,” 
and it might have been for this reason that it was pre¬ 
sumed that the testator postponed the time of enjoy¬ 
ment merely for the purpose of this prior devise. 

In the case at bar the will exhibits no desire to provide 
for any other person than the persons who may constitute 
the class to whom distribution is ultimately to be made. 
The postponement of distribution is a primary purpose of 
the testator , the scheme of his whole will being, as has been 
noticed, a provision for the accumulation of all of his 
property for the purpose of this final distribution, and the 
provision for its disposition in the interim is merely one 
for the support of the persons who are to participate in the 
final distribution. The reasoning of any cases, therefore, 
which hold that an indefeasible interest is vested from the 
time of the death in persons whose enjoyment of the 
property is postponed for the convenience of the estate or to 
let in some other interest , is inapplicable to the present 


case. 



The survivorship is by a literal reading of the will 
connected with the period of distribution, and upon rea¬ 
son as well as upon authority the rule of Cripps vs. Wol¬ 
cott would seem to be applicable, and the survivorship 
at the time of distribution should be the test of the rights 
of the children of Ross Thompson. 

The Time of Distribution is the Time When the 

Youngest Child of Ross Thompson, Whenever 

Born, Attains the Age of Twenty-one Years. 

It is clear that the time of distribution is either the 
time of the coming of age of the younger son of Ross 
Thompson living at the time of his death, Ross De Bruler 
Thompson, or it is the time of the coming of age of his 
youngest son, whenever born. 

The Scope of this Contention. 

The contentions hereinbefore made as to the admission 
into the class who are to take of children born before the 
time of distribution and the exclusion from that class 
of children who shall npt survive until the time of distribu¬ 
tion, are submitted as sound, without reference to the 
question of when that time of distribution is. 

It is quite conceivable that the will might be construed 
to fix the time of distribution at the earliest possible 
moment, viz., the coming of age of Ross De Bruler 
Thompson, yet all the children born beiore that time 
would, nevertheless, be included as distributees. 

The decree appealed from, however, inasmuch as it con¬ 
fines the class of children to the two living at the time of 
the testator’s death, necessarily determines also that the 
coming of age of the younger of those two is the time of 
distribution. 



It is proper, therefore, to call to the attention of the 
court adjudications upon similar wills wherein it has been 
held that the will is to be literally construed and the dis¬ 
tribution postponed ujntil there is no possibility of any 
other children coming into being who may be the youngest 
to attain the age of twenty-one years. 

Upon Authority the Will is to be Literally Construed in 

this Regard. 

In Mainwaring vs. Beevor, 68 English Reprint, 266, 
8 Hare, 44, the substance of which has already been 
stated (supra, page 34), the time of the distribution 
was when all and every of the grandchildren should 
attain the age of 21, and it was held that “although there 
may be an unlimited number of children born after¬ 
wards,” the distribution was held to be postponed until 
all children who might be born should attain that age. 
This appears sufficiently from that portion of the opinion 
above quoted (supra, page 35). The court added (p. 269): 

“I see no principle upon which a distribution 
can be demanded in the case before me merely 
because the youngest child in esse has attained 
twenty-one.” 

In Gerber’s Estate, 196 Penna. State Reports, 366, 
a testator who left surviving him a son, eight grandchil¬ 
dren, children of the son, and seven great-grandchildren, 
grandchildren of the son, and devised his estate in trust 
to his qxecutors for the purpose of accumulation until 
the time of final distribution, and directed as follows: 
“Then after the death of all my grandchildren and the 
youngest grandchild living of my son has become 
twenty-two years of age; then all my real estate shall be 
sold at public sale . . . and the proceeds, along with all 






the personal property I own, shall be converted into 
money by my executors, to be divided among the lawful 
heirs of my son,” and so forth. It was held that the rule 
against perpetuities was violated, though, if the will 
could have been construed to mean the great-grand¬ 
children living at the time of his death, the rule would not 

have been infringed. 

In McBride’s Estate, 152 Pa. State, 192, a will was 
saved from transgressing the Pennsylvania statute 
against accumulations and perpetuities by construing 
the words “the youngest surviving of these children,” 
in a provision for a distribution when such youngest 
“shall have attained the age of twenty-one years,” to 
mean the youngest of the children who had theretofore 
been specifically named in the will and who were living 
at the time of its execution. It was held even in this case 
however, that the persons entitled to the fund at the time 
of distribution were the children living when the youngest 
of the children mentioned in the will attained the age of 

21 years. 

No reason exists in the case at bar, however, for put¬ 
ting any strained construction upon the words used by 
the testator, inasmuch as if given effect they will not 

violate the rule against perpetuities. 

In McArthur vs. Scott, 113 U. S.,340, a testator de¬ 
vised lands and personal property to his executors and 
their successors in trust, and directed the payment of 
income until his youngest grandchild who might live 
to be 21 years of age arrived at that age, and further 
directed that “after the decease of all of my children, and 
^hen and as soon as the youngest grandchild shall 
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arrive at the age of twenty-one years,” the property 
should be divided. The Supreme Court said: 

“To come within the rule of the common law 
against perpetuities, the estate, legal or equitable, 
granted or devised, must be one which, according 
to the terms of the grant or devise, is to vest upon 
the happening of a contingency which may by 
possibility not take pkce within a life or lives 
in being (treating a child in his mother’s womb as 
in being) and twenty-one years afterwards. 

“In the case at bar, as the youngest grandchild 
must be in being in the lifetime of his parent, and 
that parent was born in the testator’s lifetime, the 
devise to the grandchild, and even the devise over, 
upon the arrival of the youngest grandchild at 
twenty-one years of age, to the children of any 
grandchild deceased before that time, must neces¬ 
sarily take effect, as to either devisee, within a life 
or lives in being and twenty-one years afterwards, 
and therefore do not violate the rule of the com¬ 
mon law.” 113 U. S., 381-382. , 

In the case at bar the provision used seems to have 
been intended to accomplish the accumulation of the 
testator’s estate for just so long as it could be accumu¬ 
lated, without violation of this rule. The provision is 
for an accumulation during a life in being—that of his 
son, Ross Thompson—and for twenty-one years there¬ 
after—that is,the minority of his youngest son. This 
intent will be carried into effect if the will is naturally 
construed and the youngest child contemplated by the 
will is held to be the youngest of all of the children of 
Ross Thompson who may be born to him. 
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the personal property I own, shall be converted into 
money by my executors, to be divided among the lawful 
heirs of my son/’ and so forth. It was held that the rule 
against perpetuities was violated, though, if the will 
could have been construed to mean the great-grand¬ 
children living at the time of his death, the rule would not 
have been infringed. 

In McBride’s Estate, 152 Pa. State, 192, a will was 
saved from transgressing the Pennsylvania statute 
against accumulations and perpetuities by construing 
the words “the youngest surviving of these children,” 
in a provision for a distribution when such youngest 
“shall have attained the age of twenty-one years,” to 
mean the youngest of the children who had theretofore 
been specifically named in the will and who were living 
at the time of its execution. It was held even in this case 
however, that the persons entitled to the fund at the time 
of distribution were the children living when the youngest 
of the children mentioned in the will attained the age of 

21 years. 

No reason exists in the case at bar, however, for put¬ 
ting any strained construction upon the words used by 
the testator, inasmuch as if given effect they will not 
violate the rule against perpetuities. 

In McArthur vs. Scott, 113 U. S., 340, a testator de¬ 
vised lands and personal property to his executors and 
their successors in trust, and directed the payment of 
income until his youngest grandchild who might live 
to be 21 years of age arrived at that age, and further 
directed that “after the decease of all of my children, and 
when and as soon as the youngest grandchild shall 
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arrive at the age of twenty-one years,” the property 
should be divided. The Supreme Court said: 

“To come within the rule of the common law 
against perpetuities, the estate, legal or equitable, 
granted or devised, must be one which, according 
to the terms of the grant or devise, is to vest upon 
the happening of a contingency which may by 
possibility not take place within a life or lives 
in being (treating a child in his mother’s womb as 
in being) and twenty-one years afterwards. 

“In the case at bar, as the youngest grandchild 
must be in being in the lifetime of his parent, and 
that parent was born in the testator s lifetime, the 
devise to the grandchild, and even the devise over, 
upon the arrival of the youngest grandchild at 
twenty-one years of age, to the children of any 
grandchild deceased before that time, must neces¬ 
sarily take effect, as to either devisee, within a life 
or lives in being and twenty-one years afterwards, 
and therefore do not violate the rule of the com¬ 
mon law.” 113 U. S., 381-382. * 

In the case at bar the provision used seems to have 
been intended to accomplish the accumulation of the 
testator’s estate for just so long as it could be accumu¬ 
lated, without violation of this rule. The provision is 
for an accumulation during a life in being—that of his 
son, Ross Thompson—and for twenty-one years there¬ 
after—that is,the minority of his youngest son. Ihis 
intent will be carried into effect if the will is naturally 
construed and the youngest child contemplated by the 
will is held to be the youngest of all of the children of 
Ross Thompson who may be born to him. 
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The time of distribution can not, therefore, be deter¬ 
mined until Ross Thompson shall have died and the 
possibility of further children to him shall have thereby 
become extinct. 

The peculiar inconvenience already mentioned with re¬ 
gard to the time of distribution, arising from the fact that 
Ross Thompson is under the will a distributee, and that 
his share was to be paid contemporaneously with that of 
his children, is now removed by the decree of December 
30, 1901, which accelerated the time of final distribution 
to him and to Mary Ida to the date of his second son’s 
attaining majority. That decree, however, not only 
leaves to be determined the time of distribution to his 
children, but rids the question of the possible difficulty 
which would have arisen in fixing a date as that intended 
by the testator for a distribution to all. 

There Is No Present Occasion for the Determination 
-of the Questions Adjudicated by the Decree Ap¬ 
pealed From. 

It is obvious that the decree appealed from neither 
gives nor denies any present relief. It is but a declara¬ 
tion of the rights of John W. and Ross De Bruler Thomp¬ 
son. 

It may be that no occasion will ever arise for such a 
declaration of their rights. 

The third child, Donald Drehr Thompson, may die 
intestate, without issue, prior to the time of distribution, 
or his interest may in some other way become vested in 
his brothers, John W. and Ross De Bruler. 



Ross Thompson, senior, may die without having other 
children. 

When Ross De Bruler Thompson arrives at the age 
of 21 years, John W. and Ross De Bruler may be the 
only children entitled to a share in the distribution by 
reason of these possible changes in the situation of the 
parties. 

They may both survive at the period of distribution, or 
all three children may survive and there would then arise 
no question as to whether the rights of such children are 

cut off by their prior decease. 

And, finally, Ross De Bruler Thompson may be the 
youngest child of Ross Thompson to attain the age of 21 
years, and in that event no question could arise as to the 
time of distribution. 

All of the questions, therefore, which might arise in 
the distribution of thk property, and which are attempted 
to be adjudicated in advance by the final decree appealed 
from, may actually never arise. 

As to the disposition of the income pending final dis¬ 
tribution, it was provided by the decree of December 30, 
1901, that the decree should be without prejudice to any 
application that might thereafter be made to have the net 
income of the property held for the children of Ross 
Thompson applied to the maintenance or education of the 
said children or either of them (Rec., pp. 16-17). 

No question as to the payment of income or the allow¬ 
ance of it arises on the present record. 

The final decree appealed from provided that “no other 
child of said Ross Thompson (except the two named) is 
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entitled to any share in said estate or in the income 

thereof under any provision of said will” (Rec., p. 34). 

It does not appear that any application has been made 
on behalf of any other child to have the income applied 
to his support, and this question would likewise appear to 
be one which can arise only, if at all, m the future. 

It would seem, then, that no present exigency existed 
which necessitated the intervention of the court at t is 
time for a detennination of the questions adjudicated by 

the decree appealed from. 

It would be of course convenient for the trustee to 
have all the questions which may be properly and finally 
determined now adjudicated. But the trustee considers 
it its duty to call attention to the following considera- 


U °For the court to have adjudicated these questions 
seems contrary to equitable precedent. The Supreme 
Court of the United States, in the case of Cross vs. 

De Valle, 1 Wall., 1,14, said: 

. “ \ chancellor will not maintain a bill merely to 
declare f uture rights. The Scotch tribumds pass 
on s uch questions by ‘declarator, but English 
couits have never assumed such power. In Lang- 
dale vs. Briggs, 39 English Law & Equity, 21 , 
Lord Justice Turner remarks: As long as I 
have known this court, now for no lnc ° n ®‘ de 
able period, 1 have always considered it to be 
settled that the court does not declare futui 
rights, but leaves them to be determined when 
they come into possession. In all cases within my 
experience, where there have been tenancies for 
life, with remainders over, the course has been to 
provide for the interests of the tenants for i e, 
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reserving liberty to apply upon their death.’ . . . 

“But there is a class of cases which are excep¬ 
tions to this rule, and being exceptional , only tend 
to prove the rule. The New York cases of Loril- 
lard vs. Coster, and Hawley vs. Janies, 5 Page, 
172, 422, cited by the counsel for the heirs at law, 
are of this character. There the bills were filed 
by the executors or trustees for their protection, 
and that they might have a construction of the will 
and the direction of the court as to the disposition 
of the property. In such cases, from necessity, 
and in order to protect the trustee, the court 
are compelled to settle questions to the validity 
and effect of contingent limitations in a will, even 
to persons not in esse, in order to make a final 
decree and give proper instructions in relation to 
the execution of the trusts. It is this necessity 
alone which compels the court to make such cases 
exceptions to the general rule, but in the present 
case no such necessity exists. The court is not 
called upon to make a scheme of the trusts, 
nor could they anticipate the situation of the 
parties in the suit or those who may be in existence 
at the death of Mrs. De Valle. The court has no 
power to decree in thesi as to the future rights of 
parties not before the court or in esse." 

In May vs. May, 167 U. S., 310, on appeal from this 
court, 5 App. D. C., 552, the Supreme Court considered a 
decree entered upon a bill in equity by a trustee for in¬ 
structions in the execution of his trust. The court said (p. 
323): 

“The question who will take the estate after the 
deaths of the wife and the children can not be de¬ 
cided now, before those events happen, and in the 
absence of parties who may then be interested. 
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Upon a bill in equity by a trustee for instructions 
in the execution of his trust, the court will not de¬ 
cide questions depending upon future events ant 
affecting the rights of persons not in being, and un- 
necessary to be decided for the present guidance 

of the trustee.” 

See, also, Jordan vs. O’Brien, 33 App. D. C-, 189, 192 
wherein this court quoted with approval from Hoagland 
w . Cooper, G5N.J. Equity, 407, as follows: 

“ ‘It has been expressly held that courts will no 
construe wills for the sake of giving counsel and 
advice to the parties, but only for the purpose of 
giving positive directions for the action of the 

trustee.’ 

The decree appealed from, though fixing in John Wil- 
,iam Thompson, who is now of age, an indefeasible in¬ 
terest in one-half of the property held for the children 
of Ross Thompson, does not and can not properly ac¬ 
celerate the time of the payment to him. He has no rig i 
thereunder to demand of the trustee the payment and de- 
Uvery of his one-half share until the time of distribution 
fixed by the will, that is, “when the youngest child o my 
son, Ross Thompson, shall arrive at the age of twenty- 

one years” (Rec., p- 9). 

No other authority need be cited in support of this 
proposition than the case of Shelton r, Km g , 229 U. S 
90 affirming the decision of this court in 36 App. D C., L 
That case was a bill to terminate a trust created by 
will whereby a specific bequest was made to each of three 
children of $25,000 which were directed to be pau w en 
one of them should arrive at the age of 25 years. 



Supreme Court, affirming this court, held that the trust 
could not be terminated, nor could payment be demanded 
by the legatees prior to the time fixed by the will. The 

court said (pp. 94, 101): 

“That the respective legacies are vested and 
absolute is undeniable. No other person has any 
interest in them, and if the trustees should dis¬ 
regard the time of payment and pay over to each 
legatee his or her legacy when they are competent 
to give a valid discharge, there would be no one 
who could call them to account. But the trustees, 
having regard foi the express wish of the testatrix, 
have refused to terminate the trust, and the object 
of this proceeding is to compel them to pa> °' eI 
the shares of the legatees as they reach the age of 
twenty-one years. . . • There is no reason 

for declaring the trust invalid. There is no higher 
duty which rests upon the court than to carry out 
the intentions of the testator when the provision 
is not repugnant to settled doctrines or public 
policy and is otherwise valid. 


Conclusion. 

It is respectfully submitted that the decree entered 
by the Court below on December 26, 1913, is erroneous 
and should be reversed. 

NATHL. WILSON, 

PAUL E. LESH, 

Attorneys for American Security and Trust Company , 
Trustee under will of John W. Thompson, deceased. 



